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I ntroduction

Even if merchants carefully select their tradingtpers and closely monitor their
behavior, chances remain that the other party waalay with either goods or money.
The simple reason is that trade, save spot traosactimplies a time lapse between
delivery and paymeritFor any trader who estimates that the immediate fyam
shirking exceeds the discounted value of possiltieré dealings, walking away is a
rational choic€. To prevent this, merchants need to be able to sepsanctions
(financial, social, or otherwise) that raise thestcof cheating for the other party. A
credibly threat with punishment will induce merctsato honour their obligation's.
Economic historians have argued that the instihstior contract enforcement

changed during the Commercial Revolution contridutes growth of European long-

! Greif, “Fundamental”; Volckart & Mangels, “Roots436.

2 For a theoretical exposition of this rationales &reif, “Reputation”; Greif, “Institutions”. The
importance of kinship and friendship in dealingsaeen merchants, often highlighted by historians of
early modern trade (Mathias, “Risk”) does not cadict this contention. It merely points out that
merchants will also take into account the expettedaterial gains from a prolonged business
relationship. In some cases these gains may betetfi high.

% Greif, “Fundamental”.



distance trad@.At international fairs in England and Champagneperary courts
were set up to pass immediate judgment in confleteveen visiting merchants.
Foreign visitors of fairs also formed guilds whdsaders acted as substitutes of the
hometown authorities in the settlement of disputesween membefs.Another
medieval solution found in cities with permanentrkess, was to allow foreign
merchant communities to establish their own sepajaisdictions. Theseonsular
courts applied legal rules of the place of origgncommercial conflicts and minor
criminal offences that arose between merchantppssters, and sailors of a single
city or region’ The organization of merchants in corporate bod@spally subjected

to the same legal regime and imbued with a strenges of community, allowed their

* Greif et al. “Coordination”; Greif, “Institutions’Milgrom et al. “Role”; Note however that older
generations of economic historians put much legshasis on changes in the institutions for
commercial litigation. The notion is absent fronpea’ Commercial revolutionand referred to only in
passing by Verlinden, “Marketstifeck this).

> See for the fair courts of England: Wedemeyer Mggairs, 165-187; Milgrom et al. (‘Role ") have
drawn attention to the crucial contribution the faurts of Champagne made to the efficient resmiut
of conflicts between strangers. The French juddgaged a double role. They ruled in conflicts and in
doing so gathered information on the past behawburerchants. As a result, judges could tell
merchants whether their prospected trading pahaérbeen involved in any litigation before. The
mere ability to do so prevented merchants fromtifgand thus lowered the risk of default. At least
in theory, this system implied an extension ofrdggutation mechanism, with private judges
transferring the information on past behaviour leetwotherwise unconnected merchants.

® Evidence on English and Flemisterchant groupingpresent at the fairs of England in the 13th
century is provided by Wedemeyer Moore, 95-105-297. Note also that in the English fair courts,
the wardens who were responsible for the orgaozatf legal proceedings had to answer to the entire
community of merchants visiting the fair in whatsaaalled the full court (Wedemeyer MooFairs,

170)

" Cite literature on Consulado del Mar and othem@raconsulates. For the separate jurisdiction of
foreign merchants in Bruges and Antwerp, cf. inflae German Hansa, often considered the most
typical of the medieval merchant guilds, was irt fat exception with regard to commercial regulation
for it was the only organization that managed tgestt merchants from a large number of cities & th
singular jurisdiction of its aldermen in London,uges, Bergen, and Novgorod. It is noteworthy that
claims about the corporate organization of theadted Flemish Hansa of London, which allegedly
united England traders from different Flemish towmess not survived historical scrutiny. Ellen
Wedemeyer Moore, following earlier publicationsvain Werveke and Perroy has convincingly shows
that there may have been plans for a permanentiaen of Flemish merchants trading in London in
the last quarter of the thirteenth century but thate is no evidence that such a guild ever fonet

in the way, for example, the German hansa did. @exyer Moorefairs, 99-102; Van Werveke,
“Statuts”; Perroy, “Commerce”).



leaders to credibly threaten and punish members @itlusion, and non-members
with collective boycotts, in case of dishonest lvétnar.?

Despite their proven ability to prevent and pundgfault, fair courts and
consular courts disappeared from the commerciaftlaed of Europe in the early
modern period. Notably Douglass North has argued the creation of a central,
state-sponsored legal system from th& &Bntury onwards obviated the temporary
and corporate jurisdictions of the Middle Adgesn his view, the appointment of
impartial judges to permanent courts, applying $laene contracting rules to all
merchants regardless their background provided ee rafiicient means to enforce
contracts? The state as independent third-party enforcer niadasier for alien
merchants to contract with one another, and heocgributed to the commercial
expansion of the long sixteenth century (1450-1850)

This idea that state formation in early modern Peramproved contract
enforcement has been challenged by both econondideggal historians. On the one
hand, Avner Greif has demonstrated ttfa right of medieval merchants to hold

fellow citizens or countrymen of their trading paats responsible for possible

8 Theoretical evidence for the ability of merchanildg to collectively punish the misbehaviour of
trading partners is provided by Greif, “Reputaticaiid Idem “Institutions”. See also Volckart and
Mangels, “Roots”, 437-440. Historical evidence toe rationale behind the formation of merchant
guilds can be found, among others, with lthezeof Flemish merchants trading at the fairs of Endlan
(Wedemeyer Moorerairs, 99, 297-302) and the German Hansa trading in bimdy Bergen, London
and Bruges (Dollingeiblansg. See also Avner Greif's work on Maghribi tradezsalitions in the
Muslim Mediterranean in the f'kentury. In thesiformal coalitions repeat transactions between
merchants, and their sharing of information abbatgast behaviour of agents, also posed a credible
threat of exclusion to potential defaulters: Gré®eputation”; Greif, “Contract Enforceability”; T
argument is summarized, and extended to include&enmerchants, in Greif, “Institutions”, 130.
Note that Greif defines the coalition as a puregrmmic institution, not as a social network oreug
with shared cultural beliefs (Greif, “Reputatio®59).

® Cite Zorina Khan

19 North, Structure 24; Idem, “Institutions”. Note, however, that oalso acknowledges the
efficiency enhancing effects of private effortsrtgprove in contract enforcement (108-109).

Y To be sure, the commitment of rulers to phetection of the propertyf foreign merchants residing
in their territories can be traced back much furtheéime. However, the present paper is only
concerned with problems arising from tin@nsferof property rights and the institutions that could
solve them.



defaults provided, at least in theory, sufficieatwrity for them to engage in credit
transactions with alien'$. On the other, Harold Berman and Leon Trakman have
contended that medieval fair coudiseady applied an international commercial code
in conflicts between visitors. Even if many legadtbrians dispute the existence of
such alex mercatoria or law merchant, their hypothesis saps too gogaimism
about the superior capacities of early modern std&eth critiques will be discussed
in detail in the next chapter.

First it is important to note, however, that eitbéthe two critiques ignores a
salient constant in commercial litigation in latedreval and early modern Europe:
the involvement of local authorities in the settatnof dispute$® From the twelfth
century onwards town magistrates in Italy, Spaierr@any, the Low Countries and
England acted as third party enforcers in conflietsveen merchanté Initially some
local courts may have discriminated against aliemsby 1300 legal services were
offered to the merchant community at lafgén following centuries the involvement

of local authorities increased. In the fourteerghtary the magistrates of port towns

12 Greif, “Théorie”; Greif, “Institutions”; Note, hoawer that throughout the High Middle Ages local
and central authorities lifted the right of reptidaring fairs, or between their respective sulsiett
order to remove the constant threat of imprisonmand confiscation. (Boerner & Ritschl,
“Institutions”, 206-207; cf. infra for additional/elence on the Low Countries).

13 Admittedly, Avner Greif shows that the rulers tflian city-states performed guild-like functioms f
their inhabitants, e.g. in negotiations with foremlers. However, he argues that local courtsdaicte
the interest of local merchants only and hence weteacceptable to foreign merchants (Greif, Social
Foundations, 8; Greif, “Historical Perspectives29). He largely ignores their role as adjudicafors
conflicts between merchants from different backgdss Boerner and Ritschl (“Institutions”) even
show that the community responsibility system caritly function with the political and legal support
of local authorities.

4 Nérr, Procedure”, 196. For German towns, see\atsckart and Mangels, “Roots”, 443. In England
Edward | issued detailed rules regarding the tidgrangers as early as 1285 but he left it talloc
authorities to enforce these rules (Badikex Mercatoria 69-70, 114). Though it should be added that
the king retained the right to appoint his ownifest and intervene in commercial disputes whenever
he deemed this necessary (Baker, “Law Merchan8ffg4

15 Volckart and Mangels (“Roots, 44) argue that lamalrts in Germany and eastern Europe in the
twelfth and thirteenth century favoured local mertis. To avoid such treatment, aliens in English
market towns could pay an otherwise sturdy feeettbone member of the local merchant guild and
hence be submitted to the same jurisdiction (Basér Mercatoria 41, citing GrossGild Merchantl,

54, 66-68). Alternatively individual cities comngtt to the acceptance of their respective jurisalicti

in commercial conflicts between citizens (Boerred itschl, “Institutions”, 208.)



in the Mediterranean, the North Sea area, and thicBregion set up separate
tribunals to apply maritime law to disputes betweshipowners, freighters,
shipmasters, and their créWin the sixteenth and seventeenth century, wheal loc
authorities in Catalunya, the Italian city-statésance, and the Dutch Republic even
created specialized mercantile courts with jurisdic over most commercial
disputes.’

This chapter analyses the different institutioneralmerchants in Bruges,
Antwerp, and Amsterdam relied on between 1250 af801to resolve their
commercial conflicts. Section | documents the geesit preference of merchants in
all three cities for the amicable settlement of nwercial disputes. Section Il explores
the role of arbiters as informal mediators in cotgl between traders. Section Il
analyzes the choice between consular and locakssoaind Section 1V looks at the
importance of central courts from the mid-fifteerg&ntury onwards. Conclusions

follow.

|. Amicable settlement

Taken aside a few quarrel-mongers, merchantsemeidieval and early modern
Europe did not like legal proceedings. The coditightion was high both in terms of

money and time spent before a solution was reatfhddreover, bringing agents to

16 On the creation of maritime courts, see JaGossulate xii; Cf. also NiekerkDevelopment245-
246. See for the international character of magtiaw: AshburnerThe Rhodian Sea-Lawxiii.
Goudsmit’s analysis of the simultaneous circulatibdifferent editions of the sea law (Damme,
Amsterdam, Wisbuy) in the Low Countries (GoudsBischiedenjsl36-137) also supports the idea
of an international maritime code.

7 0On Spain ***; In Italy the cities of Genua and Féace set up Rotain the early 16th century,
whose justices applied a combination of Roman astbanary law to commercial conflicts
(Piergionvanni, “Courts”, 18-20; Piergiovanni, “Bis 23-26). In Paris the ‘juge et consuls des
marchands’ were established in 1563 (Norr, “Prooeifid 97-198). Cf. also the largely unsuccessful
establishment of insurance courts in London and biagnin the early seventeenth century: Niekerk,
Development225-229. Cf. infra on the establishment of metitaourts in the Low Countries.

18 For example, in 1629, a merchant and a sculptdmisterdam chose to settle their dispute over the



court could easily damage the trust and reputahiahcemented business relations.
The aversion for litigation is very clear from tthealings of Hans Thijs. Between
1595 and 1611 he traded with hundreds of merchartisans, and shipmasters yet
only once he sued one of his trading partrérhis case, which involved a
shipmaster who refused to pay back a bottomry Ideagged on for seven years, and
cost at least a quarter of the initial damagesgall costs and interest foregdfie.
Commenting on the financial claims that followed trankruptcy of his brother-in-
law, Hans Thijs wrote in 1596: “I do not want tinls or wrangles that will arise
from this. If we reach a [formal] agreement witle ireditors, we will be marked as
bankrupts ourselveg®

Historians of international trade and economic tis¢® have unearthed a number
of informal institutions that enabled merchantsdtve business conflicts without
formal litigation. These private enforcement mecgsias include the (threat of)
foreclosure of future transactions, reputation dgertirough gossip or public
denouncement, arbitration and, in extreme casémaism?? Still, even though the

avoidance of legal proceedings saved time and mainess not a free ride. Besides

delivery of three statutes in the Baltic area dutaurt, to avoid the “proceedings, costs, and
discomfort”. Van DillenBronnen Bedrijfsleverl, nr. 1207

9 These transactions included almost 1,000 salesweTd200 purchases of jewelry between 1595 and
1609 more than 400 assignments to goldsmiths ardatid cutters between 1596 and 1603 alone;
over 300 sales and purchases of leather, 700 |6ldsaad renewed, over 100 investments in various
shipping companies, and colonial companies, innahterbills of exchange, and a range of other
commodity and financial transactions. Sales on lbelfiathers also comprised many hundreds of
entries in his ledgers. (Thijs archives Leiden: BB Business Ledgers)

20 BT Grootboek 03-09, fol. 24In 1603 the shipmaster Abram Andries refusedaplmck a bottomry
loan to Hans Thijs and his father in law becauseship was captured by Dunkirk corsairs. However, a
ransom had been paid to free the ship, and therg@toijs and Boel required repayment of their loan.
At first the case was brought before the local touMiddelburg, where Thijs’ agent Goijsen van
Harlaer paid 83 guilders in expenses in 1607. Exadhytit was in 1610 that the Court of Holland
decided in favour of [check this] (HvH Sententi&f,10-10); Admittedly Thijs was involved in other
lawsuits but these were all the doing of others.

2L BT 119 Brievenboek U, Hans Thijs to Anna Thijs,Bhuary 1596 Hans Thijs disagreed with his
brother Jacques, a law student, who preferred fogpnogeedings to force a breakthrough in the
conflict. Thijs argued his brother did not realkeat financial risks were involved: BT 119
Brievenboek V, Hans Thijs to Anna Thijs, 14 Mar&D#6;

2 Greif, “fundamental”; Mathias, “Risk”; Ewert anafRer, “Verhandeln”.



the maintenance of a legal apparatus to be modilizarivate solutions failed (cf.
infra), merchants spent money on letters, visitk@esents to relatives and friends;
they accepted delayed payments and wrote off ieretble claims; they terminated
otherwise profitable business relations with ualgdé agents and bore the opportunity
costs of trade foregorf& Hence traders had strong incentives to try andmime the
cost of private settlement as well.

For merchants with a diversified trade and a lamg@mber of business partners the
cheapest solution was often to break off an ageslayion and take the losses. For
example, in the mid-fifteenth century the Medicaihches in Bruges and London
reserved 10% of their profits to cover bad débfehe dubious debtors that remained
in many inventories after death in Antwerp and Asngam are witness to both the
inability and unwillingness of merchants to recoaktheir losse” When in 1597 a
leather tanner failed to make 100 elk hides intcedechamois leather, Hans Thijs
reduced his wage with 10% and no longer worked tiith, turning to other tanners
instead?® Likewise, Thijs discontinued agency relations witeign correspondents
who did not carry out their initial commissionshis satisfactior!

If a firmer agency relation had been establishieel host important means to
make unwilling agents comply was by urging therpenson or writing to meet their
obligations. Business administrations as well aanm protocols show Italian,

German, English, and Portuguese merchants in theQauntries sending letters,

% Hans Thijs wrote about 150 letters a year, he aankith one clerk, held current accounts with four
relatives, and otherwise displayed a lenient attittowards trusted debtors. Besides he had tawretur
favours or compensate them with gifts (Cf. for epbeBT 119, Brievenboek V, Hans Thijs to Hendrik
Kaers, 5 May 1596). In all, these costs may haveusrted to as much as [calculate this] per year.

% De Roover, Medici, 323)

% Eight years after he died, the heirs of Hans Tsiijshad claims of 1,300 guilders on various dest
against a mere 78 guilders still payable to theaditors (BT 112 c-1); Add examples on other
merchants.

% BT 119 Ledger HT&AB 1594-1600, fol. 23; Ledger Fhijs (1599-1603), fol. 121

" Gelderblom, “Governance”.



visiting agents, or asking others to put pressartheir debtor§® Meanwhile,
merchants were never too strict about the exaetfdatpayments. Delays of a few
weeks or even months were accepted if the othéy pas believed to be honéstTo
facilitate the application of personal pressuregifin traders in Bruges, Antwerp and
Amsterdam often chose relatives and friends aseapipes, business associates,
foreign correspondents, and trading parti®Besides, merchants typically
maintained bilateral agency relations in which hodities performed functions for
the other’ Patriarchic relationships could also generateaspcessure that kept kin
and next-of-kin from cheatintf. Termination of such relationships was impossible
without considerable losses to both parties.

However, even merchants capable of building anchtaming extensive personal
relations could not limit their transactions tcateles and friends. Trade also implied
deals with strangers, who might be less suscepbhersonal pressure. One means
to overcome this anonymity was the creation ofdafgeer groups in which informal
pressure could be applied to punish defaulterss \Wais undoubtedly one of the

strengths of théoreign nationgn late medieval Bruges and Antwerp. Here merchant

2 For example, Hans Thijs wrote letters to urgealgants to make sure bills would be paid: BT 119
Brievenboek U (R2); Letter of Hans Thijs to Henéin@n Sevenbergen, 10 August 1595; to Elias
Boudaen in Antwerp, 6 januari 1596; On ltalian8miges: De Roover, “Money”; Bolton and
Bruscoli***; On Germans in Antwerp: StriedekntwerpenerOn Portuguese merchants in Antwerp:
Vazquez da Pradagttres On Portuguese merchants in Amsterdam: Kbkerarial; On English
merchants in Amsterdaralendar

29 Although it was legally stipulated that mercharasld charge interest for deferred payments (cf. fo
Antwerp: Costumen (1582), Title XLIX (on fairs)tat7 (p. 382), which article refers to a geneudd r
set by Charles V in 1551; For Amsterdaddandtvesteri639, 115-116), this was seldom done with
short delays or overdrafts in current accounts.f@eexample a letter of Hans Thijs to Andries Barch
2 July 1599: (BT 133 B1).

30 For Bruges, see for example the business lettet$egigers of the Hanseatic merchant Hildebrand
Veckinchusen: Stied&jildebrand Veckinchusehesnikov,HandelsbiicherCf. for the family based
organization of Italian merchant banks: De Rooiwoney Bolton & Bruscoli***; For Antwerp, see
the letters of Portuguese merchants published lzgiez da Prada ¢ttre9. For Amsterdam: Koen,
“Notarial deeds”; Dijkman, “Giles”; Gelderblom, “®ernance”;

31 Ewert and Selzer, “Verhandeln”, 140-142. The intgmoce of mutual obligations is immediately
apparent from the many entries in current accowiitsseveral trading partners kept by German
merchant Hildebrand Veckinchusen in Bruges (Lesnikildebrand or Flemish merchant Hans Thijs
in Amsterdam (Gelderblom, “Governance”).

%2 Ewert and Selzer, “Verhandeln”.



from Venice, Genoa, Florence, Lucca, Catalunyati@ag&ngland, Scotland, and the
German Hansa formed close-knit communities thaldcexercise considerable social
control®® However, actual attempts of members to settldliccamicably show

only in those cases where consuls or local justice eventually called in to remedy
deals gone soiif.Meanwhile, the commercial success of unincorpdr&erman,
French, and Flemish traders in Antwerp, as wethadotal absence of merchant
guilds from Amsterdam, suggest that the peer pressiioreign nationsvas not
indispensable either.

One might object, however, that traders in Antweend Amsterdam relied on
different kinds of peer groups. Notably the praascommunities in these towns are
known to have exercised considerable control dweir membership, including many
merchant$® The surviving protocols of the consistories of Aandam’s protestant
church show many occasions on which church wardendemned bankruptcies and
other commercial conflicts that threatened a stabtgal order. For example, between
1578 and 1650 the reformed consistory in Amsterdeaait with 247 insolvencies,
many involving merchant€. Furthermore, there is evidence to suggest that the
religious leaders of the Jewish community in Andéen exercised some mild control
over the business dealings of Portuguese mercfants.

However, the powers of religious communities shawdtibe exaggerated. First,

there were many different denominations. By 1650sfardam boasted about a dozen

% The relevant literature on the foreign nationstisimarized in Gelderblom, “Decline”.

34 See for example the business ledgers and leii@rfiave survived after the insolvency and
imprisonment of German merchant Hildebrand Veckirseim in Bruges (Lesnikot{andelsbiicher
Stieda Hildebrand for a brief account of the episode: Seifert***f. @lso references to legal
proceedings in the papers that remain of Brugeahih nation: Gilliodts-van SeverdDartulaire.
% For Antwerp: MarnefAntwerpen 181-201; For Amsterdam: Roodenbu@mder Censuur

3% RoodenburgOnder Censuyr377-381; Cf also Gelderblom, “Antwerpse”; Theasiden of
Amsterdam’s Lutheran church were also responsiléhe disciplining of the members: Estié,
“Plaatselijk bestuur”, 64-65

37 Vlessing, “Portuguese”; SwetschinsReluctant Cosmopolitan826-227, 237



churches, most of which counted merchants amorigrtieenbers® Second, not all
traders were active members of these communitiass Hhijs, for example, was a
devout Christian, but professed his faith in prvdtinally, the punishment of
religious leaders was symbolic, and often tempoaathat. When two Antwerp
grocers had attempted to monopolize the supphedéim foodstuffs in 1590 they
were merely reprimanded by their pastor and a ¢iwawcden. The next year one of
the merchants was already re-elected dedtbncase of insolvencies, only malicious
bankrupts were excluded from communication. Thepletion of bankruptcies was
left to the creditors or — if no agreement was Inedcor a debtor ceded his estate — to
the local justice&’

The organization of commercial and financial tratises of Hans Thijs in
Amsterdam between 1595 and 1611 suggests yet amodans to credibly threaten
potential defaulters with punishmettThe concentration of supply and demand of
capital and commodities allowed Thijs to substitui@ket exchange for relational
contracting in both his commodity trade and busfegnce. Our analysis in the
previous chapter of several thousands of purchaaéss, loans, and investments in
Amsterdam between 1595 and 1610, shows Thijs’ ageete kept from cheating
either because they were involved in spot transastivith him, or because they
expected reputation damage in case of defaultjusotike in Antwerp, news

travelled fast at the Bourse of Amsterdam. The p@&ent presence of most traders

38 Cf. on the merchant membership of the Lutheran)dsta, and Dutch Reformed Church:
Gelderblom, “Deelname”; On merchants belonging tesferdam’s English churches: Cartenglish
Dijkman, “Giles”; On the Jewish community: Swetstsky, Reluctant Cosmopolitans

39GAA Inv. nr. 376/2, fol. 26b (15-02-1590); One yeatet one of the merchants was already re-
elected as a deacoBAA Inv. Nr. 376-1, fol. 315 (05-02-1587), Inv. Nr.&2, fol. 55b (07-02-1591)
0 RoodenburgOnder Censuyr377-381

*1 The following is based on Gelderblom, “Governance”
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was an efficient check on opportunism. Indeed, hamts were expected to appear
daily, and unexplained absence was considered pfan$olvency’?

Reputation damage could be so effective that emandl jurisdictions used it to
punish merchants. The justices of the fairs of Qbegne, for example, did not
hesitate to publicly denounce merchants who chédtellewise, local courts
sometimes chose to inflict reputation damage tagbumaders. In April 1482
Amsterdam’sGerechtdecided it would no longer rule in cases againsiog
Modder, who on a daily basis threatened to hud,amtually hurt creditors asking for

payment. Modder himself would be fined or impristiifehe misbehaved agaffi.

1. Arbitration*®

As these references to formal justices alreadyestggnerchants could not always
settle their disputes privately. In those casdsrd party was needed to determine
right and wrond’® However, rather than choosing costly and time-oomisg legal
proceedings, merchants tried to use arbiters wvwesheir conflicts’’ The mediation
of two or more men, acceptable to both partied) aiicess to the necessary papers
and testimonies was impartial, expedient, and chHéapmerchants abroad it

probably had the added advantage that arbitersl d@uasked to apply the rules of

“2 Cf. for example the Antwerp customs of 1582, iV, art. 3

3 Milgrom et al. “Role”; Greif, “Social Foundationsl18; check reference in newer version of paper

“4 Breen,Rechtsbronnerp. 178-179

“5 Check Niekerk Development.

“8 Unless, of course, merchants, took the law irr then hands. Compare for example the following
episode, recounted in Bruld2ella Faille, 386-387: When in 1584 (?) the Antwerp merchanaitém
della Faille discovered that a London agent hadrghim three false I0Us to pay for almost 50,000
guilders. Instead of denouncing the agent, DelldeFsecretly arrested him in London, threatening t
go public if he did not come forward with propeypeent. Meanwhile he informed the ignorant
drawee of the I0Us that he had sent the bondseta@d, where he believed the fraud had fled.
However, the plan miscarried when the drawee aBlatid Faille him to show the documents and
name the malfeasant. The Flemish merchant, intept@serving the reputation of his agent (and hence
his chances to recover the money) refused andmrssioned in London on the request of the drawee.
He was quickly released, however, and then wrotestbrother in Antwerp (using a false name) to ask
him to back up his story. Soon afterwards he wies takrecover his money.

*7 Stabel, “Gewenste vreemdelin@heck unpublished paper.
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their own city or country® Evidence for arbitration between merchants carobad
as early as the thirteenth century Engl&hBly the sixteenth century it had become
common practice throughout EuroPe.

The spread of commercial arbitration in the Low Gtoies is difficult to establish
for merchants often decided privately to call upolbiters, oigoede manneas they
were often called: Extant business letters and notarial deeds |éaleedoubt about
the frequent use of mediatidhinsurance policies and company contracts in Arpwer
and Amsterdam even arranged in advance for arbitrabme conflictsS® However,
the importance of arbitration in the Low Countrigsnost apparent from the referral
of litigants to arbiters by the courts of law. Iftdenth-century Bruges arbiters took
care of three quarters of the local lawsuits inivSpanish merchant$The

procedure was straightforwatdThe merchants each named one or two arbiters —

*8 Goris,Etude Arbiters may even have had the right to ignoiistiag customs and laws, and
adjudicateex bono et aequei.e. decide what is right and good in the oréidar case before them.
Cf. Donahue (Benvenuto Stracc®s Mercatura, 8fwho argues that Stracca in his treatise on
commercial law, first published in Venice in 1553y have been the first to argue that “the
merchant’s status as a merchant entitles him (ekmi equitable that he have) proceedings ex ebno
aequo.” Note that today arbitration constitutegssential part of contract enforcement in inteometi
business, although arbiters now typically followemmational codes of conduct (Volckart & Mangels,
“Roots”, 432-433).

*9 Basile,Lex mercatoria4l.

*0 Cf. for example Godfrey, “Arbitration”.

*L Arbitration as such was practiced as early ad #leentury in the southern provinces of the Low
Countries, especially in conflicts between the chwand laymen: Godding, “Justice paralléle”.

*2 The collection of notarial deeds regarding Porasgumerchants in Amsterdam shows the
involvement of arbiters in at least 25 businesdlmts between 1590 and 1620: Studia Rosenthaliana,
nrs. 318, 3412, 345, 363, 458, 556, 569, 601, 824, 918, 924, 1216, 1524, 1678, 1704, 1726, 1745,
1811, 1812, 1825, 1828, 1859, 1954, 198eck for referencesin different collections of

mer chant letters.

%3 For insurance conflicts: De Groote, “Zeeverzelgti207. Niekerk Developmentl, 230-234; A
contract for the silk trade of two merchants arsti@pkeeper signed in 1629 specified tiaade
mannernwould be nominated by the partners to value stotkase the company was dismantled (Van
Dillen, Bronnen Bedrijfsleveril, nr. 1202). Cf. also a contract for the salés/ory combs in Russia in
1616. (Amsterdam City Archives, Notarial Archivée(eafter: NA) 145-195, 14 December 1616)

> Gilliodts-van SevererGartulaire, 35; Even a prolonged dispute between merchamts Gastile and
Biscaya about their formal representation in Brugas eventually resolved through arbitration in
1452 (Gilliodts-van SevereQartulaire, 50-52)

%5 Gilliodts-van SevererCartulaire, 29-30; Cf. also Gori&tude 67-68; For similar procedures in
Antwerp: Notaris S ’s Hertogen sr. No 2072, fol 1681 (StriederAntwerpener293, 294);
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mostly fellow merchant§- while the local justices sometimes added othemiegs
to the committee. The arbiters began with theanspn of the evidence, they heard
the arguments of both parties, deliberated, ansgpbtheir judgment. Their ruling
was confirmed by the local justices and sometinegsstered with a notary. By the
time Amsterdam emerged as Europe’s leading comalerentre, arbiters helped to
solve a variety of conflicts between business gaiginbuyers and sellers, merchants
and artisand’ They ruled in simple cases about delivery and gagnbut also
adjudicated complex matters like the dismantleroéeintire companie® After 1677
Amsterdam’s aldermen would even keep registers themames of those men who
in their profession were held to be respectablekaadviedgeable, and hence eligible
as arbitrators would conflicts arid&.

Legal historians have shown that in medieval lagistinction existed between
two kinds of arbiter§°On the one hand there wegeede manneramyable

compositeursor arbitrators, who were appointed by merchaand, whose judgement

*% Note that merchants who at one time had asketthéonelp ofjoede mannercould also act as
arbiters themselves, as was the case with Walloonigrant Pieter Denijs in Amsterdam: NA 353 B
66, 23 June 1628; NA 723-20, 12 December 1629; R401, 7 September 1630; NA 726-117, 27
February 1632)

*" Legal advices published on arbitration in the BuRepublic set clear rules for the entire procedure
Arbiters were expected to judge only when they vedrpresent; that they were not allowed to solve
various parts of a conflict separately, that otesy taccepted a case, they were obliged to come
forward with a ruling, that if a case had beenipubhe hands of an ordinary judge, arbiters had the
right to refrain from judgments, and that arbitensuld be given all the relevant evidence.
§Consultatién en advyzeh 433; IIl, 477-478)

®|n 1629 a merchant and a sculptor decided tdrtallnotary and a stonemason to resolve a conflict
that had arisen from the delivery of three statirtdbe Sound; Cf. the refusal of an artisan togut
case about his apprentice before arbiters (NA 628%v, 14 May 1612 Check: it might be 257
instead of 357); NA 769/14, ook NA 782 map 13/9@ober 1627; For example, in 16g@ede
mannerintervened in the execution of a sugar refiningipany valued at 43,000 guilders. NA 127, fol
174, 176, 9 juni 1612); In 1626 two arbiters drgmtliie balance sheet of the sugar refining compény o
Jean Verstappen, and David and Gillis van Kessele@kamer archief (5073) inv. nr. 1430; courtesy
Arjan Poelwijk)
9 W.M. Gijsbers, "Kapitale Ossen. De Internationtdéndel in Slachtvee in Noordwest-Europa (1300-
1750)" (UvA, 1999). 244-245 (voetnoot 337 vertegeamdigde bedrijfstakken in Bontemantel,
Regeeringe, 2, 458-459
0 Godding, “Justice”, 128; Le Baillfgecht 181-182; Lichtenauer, “Burgerlijk”, 354-356;
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was based on equity. Parties typically chose orgiate each® On the other hand
there were arbiters appointed by local or cenwalts. They applied prevailing law,
and as a result should be considered lay judgdseth an attestation of a group of
lawyers and solicitors in Amsterdam in 1615 seemisear out this distinction. The
jurists declared before a notary that an arbitegigslon was only legally binding if
merchants had voluntarily submitted to arbitratidnhe local court had referred
litigants to arbiters, they retained the right ppeal to their judgmefit.

A company contract signed between two cloth tradei$30 suggests that the
Supreme Court of Holland and Zeeland eventuallyadeg from this rule. The
contract specified that any possible differencesithbe submitted to two or three
goede manneappointed by the Schepenbank. “In conformity wittulang of the
Supreme Court”, the contract stated that, “the @ases were bound by the decision
of the arbiter, and had no right to appéal.”

An obvious risk of giving arbitration force of lawas that merchants would stop
using arbiters and clog the legal system. Takefample the refusal of the English
merchant Thomas Stafford who did not want to seitieaffairs with Walloon
merchant Pieter Denijs through arbitration, becdusthe past Denijs (and his son)
had slandered him, challenged him to fight, andéxied to stab and kill him at the
Exchange”. Stafford decided to bring the case toté8 However, most merchants

preferred the gentle hand of arbit&t8esides, it always remained up to the court to

61 Cf. for examples from Antwerp: Goris, Etude, 6@r Rmsterdam: NA 353 B 66, 23 June 1628;. NA
723-20, 12 December 1629; NA 724-401, 7 Septem®@0;INA 726-117, 27 February 1632)

%2 van Dillen,Bronnen Bedrijfsleverll, 238; This interpretation followed late mediéypractices,

when litigants used both termarlfiter andarbitrator) at the same time, in order to keep open all
options for future appeal (Le BailliRechf 181-182)

63 van Dillen,Bronnen Bedrijfsleveril, nr. 1314;

4 NA 729 B, 18 April 1636; Cf. also: NA 729B-174, Sgptember 1636.

% 0n court cases being settled by arbiters beffudgment was passed: Goddidgstice 124.
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decide whether a lawsuit was approprf&tBor example, in 1630 arbitration seemed
impossible in a conflict about a merchant’s saleadfskins to a gold leather maker
because the latter refused to cooperate. The nmrtimaed to the local court, which
then forced the artisan to accept arbitration. Withmonth after their intervention an
amicable settlement was reachéd.

Meanwhile, it was not just threchepenbanketiat left the resolution of disputes to
arbiters. Specialized courts also referred merchbatk to arbiters. In 1613,
Amsterdam’sNeesmeestedecided that the heirs of an Amsterdam sugar baheia
sugar merchant should try to reach an amicablesetht with the help of two
arbiters®® Provincial and central courts were equally intemamicable settlemefi.
Take for example the dispute that arose over timecaonpliance with the terms of a
freight contract signed in 1596 between a Dutcprslaster and a Dutch merchant
residing in Seville. Initially the case was brougbkfore the local court of Amsterdam,
which ruled in 1601. Both parties appealed to tber€Cof Holland that suggested in
July 1603 that the parties should try and reacagraement with the help of arbiters.
Each of the parties chose three arbiters, and gieseen appointed a seventh to act

as their chair. Within a month the arbiters haatied a legally binding verdict which

% Besides this discretion of local justices, thg niagistrate could also issue regulations that made
arbitration mandatory should commercial confligisa It did so with the sales of bastard saffion i
1600. NoordkerkHandvestenll (1764), cites ruling of 1600, p. 577 “Item, sal oock niemand, wie

hy sy, alsulcke vervalschte Saffraen mogen kooperkoopen in 't gros ofte ter consumtie in eeniger
manieren, op pene van de selve Saffraen te vempeemee daer-en-boven arbitralicken gecorrigeert te
werden na gelegentheyd der sake.”

67 van Dillen,Bronnen Bedrijfsleveril, 1315.

® Inbrengregister Amsterdamse weeskamer 11, fol (28®7-1613); courtesy Arjan Poelwijk; The
same preference for arbitration can be observedthviCommissarisen van Kleine zak@wudekerk
1938: 31-32), and theommissarissen van ZeezaklkhS.C. Huybers, “Het Gebouw Zeerecht end de
Commissarissen van Zeerechihpublished research repottniversity of Amsterdam )1991), 3-4.

% The justices of thelof van Hollandalso acted aarbitersin conflicts between merchants. However,
the available evidence suggests, that very fewyfaases were resolved in this manner. Between 1457
and 1467 only 26 out of 255 civil cases were sttheough arbitration. Given that very few merclsant
and foreigners were involved in civil cases infing place, it seems very unlikely tiof van

Holland contributed to a speedy resolution of conflictsneen merchants through arbitrations (Le
Bailly, Recht 214-223).
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included the payment of tolls, fines and damades|itting of the seizure of goods
and the freeing of a hostage in Seville, the retdifousiness papers, and finally the

pledging of suretie&

lll. The rise and decline of separate jurisdictions

Amicable settlement and arbitration could not s@llfeommercial disputes in the
Low Countries. Friendly solutions were sometimesstirated by personal frictions,
the social distance between trading partners,noplgibecause parties felt too strong
about their own right* Agents could also proof indifferent to informalishments,
pushing their principals to revert to the big stieRo prevent the collapse of trade as
a result of anonymity, animosity, or a lack of aygmiate sanctions, foreign merchants
in the Low Countries used a combination of formaisdictions to complement their
private efforts to enforce contracts. Their chat@stitutions changed over time.
Unlike in France and England, foreigners visiting Bruges fairs in the twelfth
and thirteenth centuries were never referred srgorary court. Rather, the local
court, established around 1100, took on the resipititysto pass judgement in
conflicts between visitor§ The oldest surviving bylaws of Bruges, dated 1281,
already stipulated thachepenemvere expected to rule within three days (or eight,

when the defendant was not present) in cases brbeddre them by foreign

" The case is described in detail in the protoc@rofmsterdam notary, drawn up after the arbiters
had given their verdict: GAA NA 20 H, fol. 1-9 (Bug 1603)Check this.

" For example, Hugo de Groot’s legal opinion thaitars should be given all the relevant evidence
(written in 1632) suggests that parties were neags willing to accept mediatiofConsultatién en
advyzenl, 433; lll, 477-478).

"2 1n December 1596 Flemish merchant Aert Tholin@ched an agreement with Joost Laurensz
regarding the repayment within six months of arstauntding debt of 2,000 guilders. It was only when
Laurens did not meet the terms of this privaterageanent that Tholincx asked the court to execate it
decision after allConsultatién en advyzeh 448);

3 Nérr, “Procedure”, 197-198; Note however that Esfglocal justices were also involved in
commercial litigation at a very early stage: Badikx Mercatoria 42.
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merchants? In 1330 the Count of Flanders specified that dytire fairs justice
should be done at least twice a week, with the gbi@e of the three days of display,
and the three days before and after that, wheersahould be left to themselv@s.
The local court of Bruges also ruled in conflicetweeen resident foreignef&For
example, the privileges granted to German traaet807 explicitly stated that
disputes involving their merchants and apprenti@bsto be resolved by local
judges’’ The active role of th&chepenbania the resolution of commercial conflicts
can be gleaned from the 21 trade-related sesdidweddi between September 1333 and
January 1334. Three years later this number hada@yrrisen to 312 The only
jurisdiction separate from the local court of Bradpefore 1330 was the maritime
court of Damme, which applied maritime law to cartfl between shipmasters,
sailors, and merchants from around Fland&Bait even if this court was independent

from theSchepenbankhe latter’s justices probably welcomed it fon@aed ships,

" Gilliodts-van SevererGoutumesl, 208, 249 (Deuxiéme keure de Bruges, 25 mai 188. 23); A
similar article was included in the ducal privilegfel 304, where it was joined with the rule that al
payments had to be in cash, unless surety was @idem, |, pp. 311, article 54); Ever since the
creation of the Schepenbank in the 12th centugyldbal court had already pursued foreigners in
criminal cases (Gilliodts-van Sever&@gutumesl|, 266n).

5 Gilliodts-van SevererGoutumesl, 398: “Et ensi ne doit on point plaidier, deddaire, les trois
jours de monstre, trois jours devant, et troisgapres, des choses qui principalment touchens ciau
qui seront a le dite foire ales, et ce entendonsnles foires de Flandres.”

" In the course of time the jurisdiction of the sotreen was gradually extended to included Bruges'’
hinterland (De Schepper & Cauchies, “Justicie”,)144 1396 the city declared that procedures for
local citizens and foreigners had always been égerpedient (Gilliodts-van Severe@Gputumesl,
447-448); A town ordinance of 1481 mentioned thoaiflicts between foreigners and between
foreigners and locals had of oldafh ouden tyderbeen brought before the Schepenbank. (Gilliodts-
van SeverernCoutumesl, 114-116); Only nobles and the clergy couldralammunity from this court
(De Schepper & Cauchies, “Justicie”, 142);

" Gilliodts-van SevererGoutumesll, 118n

"8 Gilliodts-van SevererGoutumesl, 398n; Evidence for the involvement of locatlwrities in
litigation between English merchants and trademnfttaly, Flanders and Genoa in the second half of
the fourteenth century is provided by Nicholas, lishgrade, 25n.

" Gilliodts-van SevererGoutumesl, 102n, 395; GoudsmiGeschiedenis140-141; Evidence for the
operation of a waterbailiff in neighboring SluisliB76, seizing English cloth is provided by Nicts)a
“English trade”, 28. On similar courts in Spain dtady: Niekerk,Developmentl, 199; In Dordrecht a
Watergerechtuled in maritime affairs in the middle of the™&entury. Meanwhile citizens of Damme
had to appear before tisehepenbanéf Bruges in civil and criminal affairs (Gilliodtgan Severen,
Coutumesl, p. 285)
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lost cargoes, labor conflicts and fighting sailoosild have easily clogged the legal
apparatu&’

A more serious challenge to the autonomy of thalloourt in Bruges was the
granting of separate jurisdictions to various fgnemations by the Count of Flanders
between 1330 and 148bAlien merchants, French and Southern German traders
excepted, used their consular courts for a numberasons. First of all, the aldermen
of the German Hansa, and the consuls of Venicegd,u8enoa, Aragon, Castile, and
possibly Portugal applied the laws and custom$eif bwn country, and did so in
their native languag®. Second, they had judicial authority over all tHeltow
countrymen, including the numerous factors, cleskipmasters, and sailors with
whom most merchants had regular dealf#igghird and finally, the consular
jurisdiction was not limited to commercial confictConsuls also ruled in cases of
insult and harassment, and they administered natentous procedures, like the

management of the estates of deceased merdiiants.

8 Bruges did not lack the political leverage to cohliegal proceedings in Damme. Already in 1304
the Count of Flanders granted #ehepenenf Bruges the right to rule in all civil and crinal affairs
involving the citizens of Damme (Gilliodts-van Sese, Coutumesl, 285).

81 An earlier attempt of German merchants to createralosed colony with separate jurisdiction
(Nieuw Dammgnearby Burges had failed in the mid-thirteenthtesy (Roessnelansische45, with
references to the older literature).

82 |n 1330 the Consulado del Mar in Barcelona deksgjttie jurisdiction over the Aragonese merchants
in Bruges to two consuls, chosen from the residerchants (Van Houtt&eschiedenisl75); In

1359 Louis of Male acknowledged the corporate glicitson of the German Hansa (Van Houltte,
Geschiedenisl81); Lucchese merchants may have had their origdjction as early as 1367 (De
Roover, Money ,18); In 1411 the Portuguese congas, granted the jurisdiction over the Portuguese
nation. (Van HoutteGGeschiedenisl75); The consul of the Scottish merchants wemdtly

recognized in 1407 but given that he was not nacégScottish (e.g. in 1472 Bruges citizen Anselm
Adornes) he may not have been invested with theepoto solve conflicts between merchants
(Vandewalle, ‘Vreemde naties’, 38-39). Castiliarrahants, who were initially subjected to the
jurisdiction of the Aragonese consuls, were grathed own consulate around 1443: Gilliodts-van
Severengartulaire, 44-45; English merchants were given the right

8 0On the presence of numerous German shipmastiéesssand clerks in Flanders: Beukétgnze

42; Note that the first privileges the Count of ldad extended to alien merchants in Dordrecht
included their right to try crewmembers that haagtat aboard ships — provided there were no fagaliti
(Van Rijswijk, Geschiedenjs. 18)

% Gilliodts-van SevererGartulaire, 28
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It is difficult to establish how important Brugesonsular courts were for the
efficient enforcement of contracts. The surviviegulations of the Lucchese nation
in Bruges do suggest foreign consuls held reguartsession?® Venetian and
Hanseatic nations even threatened to boycott meteieho brought their cases
before the local court inste&8What is more, extant documents of the Spanisiomati
suggest that consuls also resolved disputes thradgtnation, thus providing a highly
valued extension of private order solutions. Finatidirect proof for the viability of
the consular courts can be found in the transtdra¢veral of them to Antwerp after
this city took over Bruges’ leading position ingmhational trade after 1500 (cf. infra).

On the other hand, the creation of consular calidsot end the involvement of
local justices in commercial litigatidli.Evidence from the fifteenth century suggests
that foreign merchants in Bruges still brought pimg disputes before the maritime
court of Dammé? Theschepenenf Bruges offered arbitration and heard appeals
lodged by foreigners against the ruling of theindeader$® But even consuls called
upon the local justices. For example, in 1458 Bsugehepenemtervened to ensure

that Catalan merchants paid the membership feleedfation’ Furthermore, the

8 De RooverMoney 18-20.

8 De RooverMoney 18; ParaviciniBruges In fact, even the directors and employees of
hierarchically organized Italian family firms sulited to the jurisdiction of their consuls. Social
pressure within their community was used to enfea®@racts but if necessary, consuls ruled in
conflicts between Italian merchants (De RooWoney 20)

87 TheSchepenbanilso looked after the estates of deceased foregohants in case no relatives
were present in Bruges. However, conflicts regaydire division of estates were referred back to the
respective consuls (Gilliodts-van Sever€outumesl|, 116n)

8 |n 1447 a conflict between a Genoese and two Shanerchants was brought beforethiale
Mude(as the court was called) and resolved afterrattoh by three men — a councilor of the
Burgundian duke, a Portuguese merchant, and aritzBruges, the well-known hosteller Jacques de
la Bourse Gilliodts-van Severe@artulaire, 29;

8 Cf. for merchants from Lucca: De Roovbtoney 18; For merchants from Spain and Portugal:
Gilliodts-van SevererCoutumegll, 117n; On the other hand, there are examglesrmsuls supporting
claims of their members before the local courtdliggits-van SevererCartulaire, 62-63.

% Gilliodts-van SevererGartulaire, 79.
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local court ruled in conflicts between merchantsrfrdifferent nations, and even
settled disputed between constils.

In Antwerp the local court was at least as dominhkike in Bruges, there were no
temporary court at the fairs of Bergen op Zoom Antlverp. Rather, local justices
dealt with cases involving non-resident merchantse a week, on Tuesday and
Thursday mornings, between 9 and 11 — a procetatemas quickly extended
beyond the confines of the faitsIn the sixteenth century the AntweBghepenen
could also jurisdiction over the fairs of BergenZgom?* Besides, they enforced the
contracts of a growing group of local merchant®lagd in international trade, and of
the Dutch, French, Venetian, Lucchese, and SoutBerman merchants who never
applied for a separate jurisdictiéh.

Still the legal autonomy of local justices hadlisits. The Governor of the
English merchants and the Portuguese consul hetd the jurisdictions granted to
them in the fourteenth and early fifteenth centtirfhe removal of foreign merchants
from Bruges led to the transfer of the Genaesssariaafter 1522, the Aragonese
consulate in 1527, and the Kontor of the Hanséatague in 1553° And although
the Castilians were refused the creation of a sepaonsulate in Antwerp by Charles

Vin 1551, a few years earlier the emperor hadrgiMerentine merchants the right to

1 n 1460schepenenf Bruges lifted the arrest on goods from Biscashipmasters by the consuls of
the Genoese nation (Gilliodts-van Sever@artulaire, 82-83); In 1466 th&chepenbankuled in a
conflict about faulty merchandise between an Ehglisd Spanish merchant (Gilliodts-van Severen,
Cartulaire, 87); Cf. for a dispute between consuls of diffenations: Gilliodts-van Severen,
Coutumesll, 118n.

2 Check source: Gilliodts-van Sever@gutumesl, 249 (article 25)

% In the Antwerp customs of 1545 the city of BerggnZoom was explicitly subjugated to the
jurisdiction of the Antwerp magistrate: 70. ltene, stadt van Berghen opten Soom is ende leegt int
quartier ende onder dammannye van Antwerpen. (ApseeCostumen 1545, Title VI, nr. 70)

% On the Venetians and Lucchese: GdEiside 71, 80; On the South Germans: Harrélih
Germans On the Dutch***; On the French: Coornadftancais

% |In 1359 the separate jurisdiction of English marth in Antwerp was recognized (Van Houtte,
Geschiedenisl81; Nicholas, “English trade”, 24), and thenfaoned on various occassions in the
15th century (DesmedEngelse natigpp. 88-89).

% Goris,Etude 58, 67, 71; HarreldHigh Germans66, cites Vazquez da Pradaftres 161.
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rule in first instance in conflicts between membefrtheir natior’’ By the same
token Philip Il confirmed the rights of the Genoesassariato rule in all civil cases
between traders from Genoa in 1571.

The legal proceedings of the Portuguese natioratekie viability of the
institution®® Two consuls presided over a tribunal every wedle ierchants
involved almost always appeared in per§§mll the nation’s members formed a
jury. A local notary was present to summon theipsuiand write down the
proceedings. The workload must have been considef@aboccasionally Portuguese
merchants refused to serve as consul arguingktupdoo much of their time.
Language may have been an issue here. The Antwstpras stipulated that all cases
brought before the loc&chepenbankshould be tried in Dutch. This required
Portuguese merchants to come to court with tramsatn simple cases, they may
have preferred their own judges. However, the Ruitse did not hesitate to appeal to
the local court if they disagreed with the rulinftieeir consuls®*

Meanwhile, litigation practice in the Dutch portdiiffer from Bruges and
Antwerp in two important respects. First, Amstend@fused to accept consular
courts. Already in 1413 it had ruled that conflibetweerguestshad to be resolved

expeditiously by th&erechte'®® This local court was also explicitly commissiorted

% Liste Chronologique des édits et ordonnance desBag. Régne de Charles-Quint (1506-1555)
(Bruxelles: Fr. Gobbaerts 1885), p. 295 ; (Brussg8sJune 1546). The permanent representativesof th
Spanish nation in Antwerp probably lacked the |lggaters to mediate or pass judgements in conflicts
between its members. The refusal of a separataljation is detailed in Gorigtude 59, 63-66.

% Goris,Etude 76, 79.

% The following is based on Gorigtude

1% 0on very few occassions they were representedféljoav merchant, never by a lawyer.

101 Gilliodts-van SevererGoutumesll, 117n; Goris, Etude 45.

192 Eirst written down in 1413, but still applied imetseventeenth century was the rule that guests cou
appear before the local court twice a week (BrBathtsbronnerl0; Handtvester1 639, pp. 116-

118); Amsterdam had an annual fair but this faly @e@ems to have attracted traders from the previnc
of Holland; On the administration of criminal anidilGustice by Amsterdam’schepenein the late
fourteenth century: Verkerk, “Goede lieden”, 18219

21



administer maritime lawt®® Furthermore it ruled in conflicts between visiténsm

the same city or country — provided that both particcepted its judicatut¥ The
advantage of this common jurisdiction was thaaitesl merchants money. Whereas
members of foreign nations in Antwerp had to péyed percentage of their turnover
to the consuls, regardless the use of their sesyvineAmsterdam the costs of the legal
system were covered by urban taxes, and by feds@#iose who appeared before
the court.

The obvious disadvantage of the stronger hold cdllustices over commercial
litigation was the increased workload it creat88This problem was resolved with
the creation of subsidiary courts: the secondtutstnal change that set Amsterdam
apart from Bruges and Antwetff Admittedly, foreigners in Bruges had had access
to a separate maritime court. However, by 1477dbal court also ruled in shipping
disputes. In 1500 the aldermen of Bruges begaart@sas justices of the maritime
court and in 1566 its jurisdiction was transfertedhe Bruges Schepenbalfkin a
similar vein Antwerp’sschepeneihad allowed English cloth traders in 1474 to bring
commercial conflicts before them rather than tlealbakenhal®® Royal attempts to

set up a separate insurance court in Antwerp failddb71.2°° The only subsidiary

193 |n principal Amsterdam’s schepenen only applieditinae law in conflicts that involved seaborne
trade Breen,Rechtsbronnep. 11-12 (1413); However, when it became cledr5a2 that cash
payments for whatever goods were often delayednthgistrate gave sellers the right to ask for the
application ofmaritimelaw. If proven right by th&erechte sellers could repossess their goods
without giving suretyllandvesteri639, 116-118Handvesteri764, I, 521)

194 the goods of a stranger were sequestered byaftown- or countryman, he could object and
the case was referred to judges in their placeigino(‘haerder beyder dagelijkcksche Rechter’)
Handtvesteri639, 90-92 (article XI)}Handvesteri656, 73-81 (Title 19, article 29); in the sevemth
century it was formally established that when dotglregarding contracts signed abroad were brought
before Dutch judges, they applied the laws undechwtihese contracts were sign€bgsultatién en
advyzenll, 400);

195 Another disadvantage, for alien merchants at,|@asy have been that in Amsterdam in the
seventeenth century all rulings had to be in Dittelhdvesteri656, 63-64Elabor ate on wor kload.

1% oldewelt, “Amsterdamse”, 118.

197 Gilliodts-van SevererGoutumesll, 100-104, 395

198 Check source

199 Groote***; Nieuwkerk; From Bruges in the third gter of the seventeenth century survive various
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courts that lasted in Bruges and Antwerp were Haanber of insolvent estates,
although in Bruges this court seems to have besated in the 1520s — after most
foreign merchants had I€ft®

Between 1578 and 1650 Amsterdam set up a strisgladidiary courts lead by
commissioners with specialist knowledgéDirectly or indirectly involved in the
city's trade were th&Veeskamef1578) andAssurantiekamef1598), the
commissioners of the/isselbanK1609), the commissioners Kfeine Zakenor
small cases (1611), the commissionergedzakemr maritime affairs (1641) and
finally the chamber of insolvent estates (1644)t &lbthese subsidiary courts were
equally important. Notably the insurance chambenitime chamber, and
commissioners of the Exchange bank a fulfilled @iuftinctions for the resident and
visiting merchant$*? Commissarissen van Kleine zakenly ruled in minor
commercial disputes, while merchants often exclutiednvolvement of the Orphan
chamber in their wills in order to protect theirsiness interests?

The combination of a local court taking on genedlflicts, and a string of

specialized courts for bankruptcies, insuranceshaxge, and maritime law left very

cases of Bruges schepenen ruling in insurance GiBeslts-van SevererCoutumesl, 106n;
Gilliodts-van Severerinventaire 76-77, 79

10 Gilliodts-van SevererGoutumesll, 315n

1 Handvesteri656, pp. 18-22; On a central level these subsidiaurts were supplemented with
admiralty courts that ruled in conflicts relatecttwsairs and mariners (Niekeikevelopmentl, 197).
Moreover, the colonial companies had their owngigwourts in Brazil and the East Indies to rule in
labour conflicts; However, even if the VOC and Wi€re allowed to arrest merchants, shipmasters
and sailors who violated the terms of their monigsoltheir private courts (like for example the Bad
in Brazil) were not allowed to pass judgment ongkepetrators. This right was reserved for the tsour
under which the latter reside@d@nsultatién en advyzey 346.)

112 0n theCommissarissen voor de Zeezaker Lichtenaue6Geschiedenisl 41-143; Oldewelt,
“Amsterdamse”; Schreiner et & de ban van het rechs4.

113 Although the commissioners were knowledgeabledde, the threshold value of 40 guilders for
cases to be submitted in 1611 (gradually raisé&®@oguilders in 1650) precluded merchants to bring
their cases before this court: Oudekerk*** 1938; 28; This is also clear from the cases brought
before similar commissioners in the neighbouringrt@f Haarlem at the time of the tulip mania.
Almost all contested cased in 1637 concerned mrivatividuals, not merchantsCf. Goldkar on
Tulipmania)
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little for merchants to wish fdi* Even so, in the second half of the seventeenth
century, some merchants began to contemplate ¢lagi@n of a separate court for all
commercial conflicts, very much like the merchaifiunals in Spain, Italy or
France!™® A proposition to this avail was made by former kiceeper Johannes
Phoonsen in higVissel-Stijl tot AmsterdanfPhoonsen suggested to turn the local
Exchange Bank into lbank van judicatureConflicts between merchants that did not
fall under the jurisdiction of the Chambers of Irsce and Sea-affairs should, in first
instance, be brought before the commissionerseo¥¥isselbank. Their jurisdiction
would comprise “all differences concerning mattgrexchange trade, sales or
purchases, deliveries and payment; and contradtadé, and their observance;
liquidation and adjustments of accounts, as wefirasisions, salaries, and pay of
Commissioners, Factors, Bookkeepers and Servantsr&generally all disputes and
matters that arise in, or follow from tradg® Although a merchant tribunal was never
created in Amsterdam, the very proposition showsctinstant concern for the

alignment of legal institutions with business pi@et

V. Therise of central courts.

114 Commissioners to adjudicate in case of insolvenaiere first appoitend in 1644?72 (Desolate
Boedelkamer); This particular structure was notcgpfor Amsterdam. Rotterdam also had a
Commission for Maritime Affairs, that ruled in athses related to shipping, insurance included
(Niekerk, Developmentl, 220-223).

115 Add references.

116 «alle geschillen concrenerende matierie van Wigsehmercie, ‘t sy over koopen en verkoopen,
leverantie en betalinge, mitsgaders over Contra@emegotie, en ‘t naar komen van deselve,
liquidatien en adjustementen van reekeningen, lipsgeovisie, salaris en Gagie, van Commissarisen,
Factoors, Boekhouders en Dienaars, &c. en geneedlg disputen en quaestien ontstaande, in de
koophandel, ofte daar aan dependerende (en nigabjestaande ter judicature van de E.E.. Heeren
Commissarisen van de Assurantie en Zee-zaken)briztem Wissel-stij] 235-236; cited in
Lichtenauer, “Burgerlijk”, 353 .
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Yet another challenge to the autonomy ofsbleepenbankeim the Low Countries

was the introduction of higher courts. Central rsileround Europe challenged local
rulers with the creation of provincial and centalrts. For example, this process can
be observed in England in the fourteenth centurg,ia the Burgundian Netherlands
and France in the fifteenth century. To be suresehwere not the first central
jurisdictions; already in the twelfth century eciéestical courts operated besides the
local courts. However, perhaps with the exceptibasory issues, these courts had no
practical use for merchants.

This is not to say that the new monarchs of theednth century created their
courts to support merchants. The vast majorityases heard before the judges
consisted of disputes between ordinary citizenblipofficials, villages, towns, and
provincial authorities. At that, the principal poge of these courts was to hear
appeals againsts verdicts of local justices. Alygadhe fourteenth century Louis de
Male had allowed his Flemish subjects to appeanuehts of their local courts with
the Council of Flanders$?In the mid-fifteenth century Philip the Good gaVe a
inhabitants of Flanders, Brabant and Holland tghktrio lodge an appeal with their
respective provincial courts against the verdidbo#l justices® He also created the
opportunity to appeal to tH@rand Conseil de Malinesgainst the verdicts of these

provincial courts?° This justice-in-three-stages survived in the nemtprovinces

Y7 For England: Benson, “Justice”, 131-188r France***; For the Low Countries, cf. supra; Note
that the feudal and ecclesiastical jurisdictionsciidominated supra-local legal proceedings in the
High Middle Ages played no role whatsoever in tatlement of commercial disputes in Europe
(Lopez and Raymondedieval trade 267; Volckart and Mangels, “Roots”, 440)

18 The procedure was no novelty. From about 1260 oisydoreign merchants could appeal to
England’s common courts in case they disapprové tive rulings of the fair courts: Basilegx
Mercatoria 10.

119 |n Flanders the possibility had existed for péthe population since the late fourteenth centlry.
1453 Philip the Good managed to oblige the Foue€£if Flanders. In Holland thdof van Holland
concentrated on its legal functions since 1445.Radly, Rechf 10). After 1458 it became a court of
appeal for all judgments passed by local courte. $idt, “Evolutie”, 172-173).

120 Gilliodts-van SevererGoutumesll, 266n; Beroep tegen uitspraken Hof van Hollaras vanaf
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after the Dutch Revolt. The Court of Holland simpbntinued its work while a new
Supreme Court for Holland and Zeeland was estaddi$tr further appeales.

But what did these increasingly well-oiled bureaticrapparatuses with justices
proficient in Roman law do for merchantd®For one thing they served as court of
first instance for several privileged groups, imthg nobles, ducal officials, widows,
orphans, and foreign merchaft$Already in 1409 John the Fearless had arranged for
disputes between non-resident foreigners to beghtooefore the Council of Flanders
in Ghent. In the mid-fifteenth century Philip the& extended this facility when he
allowed foreigners to litigate in first instancefdre theGrand Conseiin Malines***
As was shown in Chapter 3 this Great Council atswexd for the initial hearing of
prize cases, until it delegated this authoritygecsalized Admiralty Courts in the
1480s. Otherwise, the Great Council continued teesas a court of first instance
until the split of the Netherlands in 1581, aftdrieh foreign merchants in Holland
gained similar privileges with thdof van Hollandand theHoge Raad van Holland
en Zeeland

Town magistrates were not amused by this infringegroa their autonomy but it
is doubtful whether it changed anything for mert¢kan the Low Countrie§** An

exhaustive analysis of lawsuits before @ van Hollandbetween 1457 and 1467

1440 mogelijk bij de Grote Raad (Baillgecht, 94, 203-208); Officieel was het Parlement vanj®ari
het hoogste gerechtshof van Vlaanderen, totdatritetvoegd verklaard werd door ordonnanties Karel
V van 1521 en 1522. In de praktijk nam de betekeaisdit hof voor beroep op uitspraken van lagere
rechtbanken na het eerste kwart van de vijftieredsvesterk af en waren het vooral steden die er voor
het beslechten van onderlinge conflicten gebruikwaakten. (De Schepper & Cauchies, Justice, 131-
132; (Gilliodts-van Severeigoutumesll, 340-341). Cf. also Blockmans, “Bruges andrieel, 213-

216 who cite a few examples of cases brought béfi@eourt in the mid-fifteenth century.

121 De Schepper and Cauchies, “Justicie”, 162-164

122 Damen, “Hof van Holland”, 8Check for other courts. Not unique. In England as early as 1285 the
Statute of Merchantsf Edward | had set rules for the compositionuofgs that ruled in commercial
cases involving aliens (Norr, “Procedure”, 196).

123 AnswaardenPortugais,82; Answaarden, “Drenken der heiligen”, Theck C.H. van Rhee,
Litigation and legislation: civil procedure at firinstance in the Great Council for the Netherlamis
Malines(1522-1559);

124 Blockmans & PrevenieRromised lands47.

26



reveals only ten trade-related cases per year,wsityh few long-distance traders
among the parties involved> One explanation would be that this kind of litigat
simply cost too much time and monéyHowever, even cases in which judges of the
Hof van Hollandmerely acted as arbitrators did not involve mentsi’ The same
was true for the sixty-odd disputes settled throadiitration by the Court of Brabant
between 1436 and 149¢

Obviously, in the fifteenth century, Holland playedly a minor role in
international trade. So it would be more approprtatconsider the higher courts in
Flanders en Brabant. This kind of analysis is mssjble for the provincial courts but
it can be done for thérand Conseiln Malines. For the years between 1460 and
1580 Robert van Answaarden’s has documented 6% taaeinvolved Portuguese
claimants, defendants, and occasionally also lasvgad witnesses — 23 of which
were related to Portuguese long-distance tfatié we compare this number to the
estimated size of the Portuguese nation in Brugdsfatwerp between 1460 and
1580, the likelihood that one of its members appedpefore the court as claimant or
defendant in any one year was 0,34%.

Van Answaarden’s analysis can be extended to tieggfo merchant community

at large through an analysis of the published seei® of the&Srand Conseiin the

125 A total of 255 civil lawsuits made up only 22%atF cases brought before the Court between 1457
and 1467. Less than half of these cases (122) nmedt¢he law of contracts (either credit transactio

or sales of goods), while another 30 cases wereecnrd with the transfer of real estate (Le Bailly,
Recht, 287-290). Among the 535 plaintiffs whosef@gsion was recorded by the court there were only
27 ‘traders, fishermen, and shipmasters’, whilemgribhe 1002 defendants their number did not exceed
35. (Le Bailly,Recht 259-263). Foreigners numbered only 51 among j0&73persons who appeared
before the court in this decade. Most foreigners dial appear before the Court were pawnbrokers (Le
Bailly, Recht 266)

126 Godding, “Justice”, 129; Le Baillygecht 182-183.

127 e Bailly, Recht 183-189.

128 Godding,Justice 125-126.

129 AnswaardenPortugais passim.

130\We estimated that in Bruges between 1450 and h&020 Portuguese merchants, a number that
rose to one hundred in Antwerp in 1550, and remgikbnstant thereafter until 1580.
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years between 1470 and 1550 This results in 224 trade-related lawsuits in vahic
either claimants or defendants can be identifiebasgn merchant§*” This sample
probably underestimates the total number of casedviing foreign merchants, for it
contains only 10 of the 15 commercial disputes #pgtear inVan Answaarden’s
exhaustive survey in the same peridtiThe claimants and defendants whose origin
was explicitly mentioned in the sentences (twodiof their total number) came
from a variety of countries, including the Italieity states (76), Castile and Biscaye
(49), the British Isles (47), different parts ofr@any (44), France (30), and Portugal
(10). If we compare the total number of commercaiflicts with the size of the
resident foreign merchant community in the Low Goies, we can estimate the
probability that a foreign merchants would appe=iote theGrand Conseiin any

one year for any of these disputds.

Table. The probababily that a foreign merchant apd as claimant or defendant
before the Great Council of Malines in any one yaatween 1470 and 1550.

Sentencesrelated to: Number of  Probability
Cases
Violent assaults 50 0,08%

131 Several times the claimant comprises more tharpartg, e.g. Spanish merchants and the city of
Bruges. In the tabulation these cases are sysiatigincluded in the categofgreign merchantsr
nations The categorjocalsconsists of men and women whose residence, profgssi name
suggests they were citizens of towns and villagekeé Low Countries. The categ@gvernment
includes local and central authoraties, as weludsic officials, farmers of tolls and taxes, itstions
for civil welfare, and personnel of legal instituis. The category noblemen, and — women also
includes one case (1490) in which the pope wasdal defendant.

132 The sample includes all sentences regarding paymelivery, and all other disputed contracts.
Also included are sentences that refer to attaghsirbtes and privateers, or alleged unlawful berav
of the government and its officials against merthan their property. Not included in the sample ar
sentences that do not reveal the issue at stalleseamiences related to shipping matters (e.gstwik)
that do not explicitly mention damages to merchantheir property.

133 |n totaal vond Van Answaarden 61 cases, waarvan eret zekerheid betrekking hebben op
commercial disputes. Van deze ... vonden er 18 piaats periode waarvoor de abbreviated sentences
have been listed by Smidt (1470-1550). En van didtien waren er in onze sample 13: Het niet
opnemen van een aantal cases hangt samen methspedificeren van de inhoud, daarnaast liggen
sommige missers voor de hand: one had betrekkiryaiijizen of Bruges that turned out to be of
Portuguese origin. Alleen onoplettendheid kan etege case uit 1470 verklaren.

134T0 calculate these probabilities we have assunieg@r growth of the number of foreign
merchants from 400 in Bruges in 1450 to 1,100 itw&np in 1550. Based on this intrapolation the
average number of merchants present in any onebgbaeen 1470 and 1550 is 820.
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Commercial disputes with foreigners 58 0,09%

Commercial disputes with other parties 79 0,12%
Non-contentious litigation 37 0,06%
All cases 224 0,34%

Source: Smit, Geextendeerde sententien, passim

The limited role of the Great Council in litigatietween merchants was a direct
result of the amount of time it took the court éach its decisions. Indeed, when
opportunities for appeal were initially created ramants did not hesitate using them
to delay proceedings and postpone possible sasctiom order to secure the
expeditious ruling in commercial and financial daxt$ that was required by foreign
merchants and shipmasters trading in Flander8uhgundian dukes decided to limit
the possibilities for appeal to decisions of lomalirts'*® In 1459 it was stipulated that
appeals would only be allowed in case of considerdamages. Besides, indemnities
awarded in first instance should be paid awaithgfinal judgment. The beneficiaries
could dispose of the money, provided they gaveaafit surety, and finally that
surety should be given for the expected costsefipeal. Non-compliance with
these rules resulted in a penalty of 30 guild&t#n a similar vein, Maximilian
ordained in 1488 that no appeal to central couaslavbe possible on judgments

passed by the Antwerp court in conflicts arisirgnirtrade at Brabant fairg®

135 TheGrand Conseitlid intervene in conflicts between towns on conuiamatters, like for
example the staple rights of Dordrecht that wesputied by most other towns in Holland. Proceedings
in such cases could als take years, however (Vawiiki, Geschiedenj$54ff)

1% Gilliodts-van SevererGoutumesl, p 35-39; Cf. Philip Il response to a similamaplaint filed by
burgomasters of various towns in Holland in 1586order to stop appeals to the Court of Holland or
the Grand Conseil by ‘wealthy men’ who tried toclerhumble men’ to settle or give up a conflict,
Philip Il ruled that appeal was no longer allowedases valued at less than 60 guilders (W.A. Fase,
Het stadsarchief van Alkmaar, vol. || Regesten(fgkmaar 1976), p. 39; courtesy Jessica Dijkman.
137 Gilliodts-van SevererGoutumedl, 35-39; and repetition of the sanction on pp-38 (1464), 215-
217 (1511).

138 Reference to this decision is made in the Antveeigioms of 1609 (!), title IV, p. 52; The duke of
Brabant and his councils retained the right torprit privileges. Cf. for the customs of 1609:
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Little had changed by the time Amsterdam succeddhdderp as the principal
market of the Low Countries. We can analyse the obthe Court of Holland in the
settlement of commercial disputes through a reptatige sample of 212 Flemish
traders working in Amsterdam between 1580 and 1680e quarter of the total
Flemish merchant community in this periddWe compared this sample with the
names mentioned in the extant sentences of thet @bHolland in the years between
1580 and 1632. This comparison shows 81 mercheotsthe southern provinces
appearing as claimant and/or defendant before thetCAlmost half of this group
(36) was only involved in cases that were not diyaelated to long-distance trade,
most notably contested wills, the care for orphans, the sale of real estate. As for
commercial disputes, a total of 45 out of 212 Fmmerchants were involved in at
least one case brought before the Court of Hollstdieen 1580 and 1632. The total
number of these commercial cases was twice as(8@)because several merchants
appeared more than onté.

Two merchants from the sample were involved inrg sgh number of
cases; Louis del Becque in thirteen cases and lsaaaire in eighteen. The latter’s
appearance in ten cases involving the trade in \é@8es comes as no surprise
considering that Lemaire was the leader of the ®®first and failing bear syndicate
operating in Amsterdam in 1609 and 1610. Indeeckstading, together with
conflicts regarding payment and delivery were tlesthcommon grounds for
litigation, with 17 cases for each category. Mddhe other cases brought before the

Court of Holland involved insurance policies (8gifht contracts (6), insolvencies

139 The sample was compiled by selecting all merchahtsse surname ended with B, M, or P from the
database on Merchants from the Southern Netherlanddable at addRL.

140|n 14 of these 96 cases the records do not ireltbatactual issue at stake. However, given tht bo
claimant and defendant in these cases were meg;hvemhave added them to the category commercial
conflicts. If excluded, the number of cases woulghdo 82, and the number of merchants to 36 (or
17% of the total)
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(6), and miscellaneous financial contracts (13%alDreements about company
contracts (4) and labour conflicts (3) were veny tnd far between.

A simple measure to evaluate the importance oCiert of Holland as a third
party enforcer is to translate the number of casése sample to the entire Flemish
merchant community. Doing this yields an estimé88 cases brought before the
Court between 1580 and 1632 — less than eightgaat ¥ different, and perhaps
more accurate measure is the probability that divislual Flemish merchant
appeared before the Court of Holland in any yeawvéen 1580 and 1632. This
probability can be calculated by dividing the numbfkdifferent merchants
mentioned in cases starting in a particular yeahbytotal size of the sample. The
result, presented in Figure 1, reveals that thaah#&or a Flemish merchant to have a
case adjudicated before the Court of Holland iawiqular year was less than 1%
before 1607, rising to slightly over 2% around 162@d then dropping again to less
than 1% in 1627** A downward correction for cases involving stocding reveals
the aftermath of the bear syndicate.

Figure 1. The probability that an individual Flerhisnerchant appeared before the

Court of Holland to settle a commercial disputeny year between 1580 and 1632
(five years moving average)

141 Even if the calculated probability does not digtiish between one or more appearances of a single
merchant before the Court in any one year, thenlyidg data shows onlwo merchants (Lemaire
and Del Becque) being engagedrinre than on@ew case.
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The odds for other merchants in Amsterdam werelainA comparison of the names
of all English merchants known to have worked instendam before 1630 with the
extant sentences reveals only 4 cases that seefecklihe Court of Holland.
Assuming an average size of the English commuri0anerchants between 1600
and 1630, the probability of any one member appgdefore the court in any one
year was 0,67%. Explaining the small number of cenumal disputes settled by the
Court of Holland is easy enough. The Court onlyjkton appeals on decisions of
admiralties, local courts, and their subsidiatfés he willingness of merchants to go
through an appeal procedure must have been sroa#lidering the many years that
elapsed between an initial appeal and the finaligerThe fifty-odd cases for which
we know the year of submission and the year ofes@imtg yield an average duration
of five and a half years. It takes very high stakeditigants who strongly believe

being in the right to go through such lengthy pesiiegs.

14268 out of 96 cases are explicitly referred tahie $entences as an appeal to decisions by other
courts. In 19 of these cases previous proceedirgs referred: 13 times a local court, mostly tHat o
Amsterdam, three times arbiters, once the Insur@heenber, once the Court of Flushing, and once a
referral back from the High Court
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And thus it comes as no surprise that the numbeowimercial conflicts
involving Amsterdam merchants brought beforeHloge Raad van Holland en
Zeeland(the Supreme Court) were fewer still. A surveyL 94 cases brought before
the Hoge Raad between 1582 and 1586 reveals oalp@mresident merchant (an
Antwerp citizen) bringing a case before the coufirst instance - and this case was
repealed before passing any verdfét-or later years we only have scattered
references to suggest that merchants did appearedttie High Court. For example,
the resolutions of the States General refer toraéeases where foreign merchants
brought disputes directly before this Supreme C8$0 much is clear that the
highest courts were of little use for the resoltid run-of-the-mill commercial

conflicts.

Conclusion.

The disparate character of the available evidenddhe settlement of commercial
disputes notwithstanding, a clear picture emergésnegard to the enforcement of
contracts in Bruges, Antwerp, and Amsterdam. Manthaften took a loss rather
than dispute a business deal gone sour. Evenepdtti require some means to get
compensation from defaulters, if only to keep thiiewm opportunistic behavior in the
first place. When conflicts came to a head theidorenerchants in Bruges, Antwerp
and Amsterdam consistently preferred informal sohg They used peer pressure,

reputation damage, and the foreclosure of futuestictions to settle disputes. If this

143 verhas Beginjaren passim; The case concerned is number 509. Adfiyitteost merchants moved
from Antwerp to Amsterdam after 1585 but even & #arly date the Flemish community counted
already more than 120 traders. Gelderblom, ZuideNaddse kooplieden, 189

144 One such example of foreigners turning to the Cdaires from 1600, when a combine of a
Venetian senator, shipmaster and several shipowaguested ‘expeditious justice’ by the Supreme
Court a conflict with a Flemish corsair. Given tttze latter had shipped the goods taken from the
Venetians to Holland and Zeeland, legal proceedi@ye seemed most appropriate. To support their
case, they promised a favourable treatment of Dsititifects in similar cases in Venice: Resolutien
Staten Generaal 1600-1601, p. 339-340);
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could not solve the matter merchants chose to apgoede manneto mediate
between them. This arbitration was pioneered byusices of Bruges in the fifteenth
century, and it was common practice in Antwerp Antsterdam thereatfter.

Whenever formal proceedings were unavoidable logaits were the preferred
third-party to enforce contracts. The aldermen fggs, Antwerp, and Amsterdam
provided expeditious justice for all traders redgsd their social or geographical
background. Their potential weaknesses — a linktexvledge of business affairs and
an excessive case load — were overcome with tlaieneof subsidiary courts, like
the maritime court of Damme, the chamber for ingpbies in Antwerp, and the
various chambers for insurance, shipping, exchaage jnsolvencies in Amsterdam.
To further reduce the workload the local justicesiglated arbitration to resolve
conflicts between merchants up to the point thaitral decisions were declared
legally binding if both parties had voluntarily suaitted to such amicable settlement.

The dominance of the local courts left the consadarrts to deal with what seems
to have been a rather restricted set of casestishglining of their community,
including shipmasters and their crew; arrangememtthe division of property of
deceased members; and the application of contgaaties unfamiliar to the local
courts of Bruges and Antwerp — most notably th@a@idation of insurance conflicts
until the last quarter of the sixteenth centuryAmmsterdam, the establishment of a
string of subsidiary courts for specific cases s¢ad the consular jurisdictions
entirely superfluous from the late sixteenth ceptumwards.

The limited number of cases brought before proainaind central courts shows
that merchants rarely took conflicts all the waytaphe highest legal authority. Even
their right to turn to the supreme court for pratiegs they used only sparsely. The

obvious reason was that it could take years befar@se was completed. Given that
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local courts offered speedy proceedings the vagirinaof merchant strangers chose
to rely on the bench of aldermen. Only irrecondégharties with large sums of
money, their honour, or reputation at stake, erntdenl quest for justice before the
central courts.

And yet this does not necessarily mean that thel lgstem created by the central
government was of no consequence for the mercléi@siges, Antwerp, and
Amsterdam. For even if the central courts adjuédatnly a few cases per year, in
what was by and large a common law tradition, thelgments may have had a
lasting impact if they approved or disapproved artipular contractual formi'?>
Cases initially decided between two parties coalves as precedents in later disputes,
regardless whether these were brought before aateourt, local courts, or even
arbiters. Indeed, the creation of a unambiguousfsaintracting rules may have
prevented quite a few conflicts, especially thesooencerned with the correct
interpretation of contractual agreements. The Yailhg chapter explores the substance
of the rules applied in the settlement of dispiietsveen merchants in the Low

Countries.

145 Cite Zorina Khan.
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