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justices agreed that the statute would be con- 
stitutional as long as treatment was provided, 
particularly if treatment were available be- 
fore the exp~ration of the criminal sentence. 

The public was generally pleased with the 
result because it protected them from some- 
one like Hendricks [a pedophile who said 
that the only way he could honestly guaran- 
tee that he would not repeat his crime would 
be to die (6)]. Many other legislatures are 

Science is being placed at the core of the abnormality" that is sufficient to meet the currently considering such proposals. It is a 
debate about whether sex offender commit- legal standard included many disorders that politically popular position, and only a few 
ment laws are a legitimate exercise of the had not been used as a basis for civil com- law wrofessors. the American Psvchiatric 
state's civil authori6 or are illegitimate pre- mitlnent for many years. This abnormality ~ssoc ia t ion ,  and the N e w  York ~ i A e s  have 
ventive detention. What mental illnesses or can be defined so broadlv as to include anti- wubliclv stated that the Court had it wrong.. 
conditions are sufficient to meet the mental 
abnormality requirement? What is the rela- 
tionship between mental condition and the 
proclivity for future violence? Such scientific 
questions can serve as screens to cover funda- 
mental social and legal problems. 

U.S. society has struggled with the ques- 
tion of what to do with sex offenders. Be- 
tween 1930 and 1960, a number of states 
passed "sexual psychopath laws" that offered 
indefinite hospitalization and treatment in 
lieu of incarceration for offenders who corn- 
lnitted repetitive sexual crimes. When treat- 
ment was not sufficientlv effective, and 
when retribution became a more primary 
goal than rehabilitation, these statutes were 
repealed or fell into disuse. Sex offenders 
were then given very long sentences with the 
opportunity for earlier release if they were 
deemed safe by parole boards. This era of so- 
called "indeterminate sentencing" was re- 
placed in the 1980s by the present era of 
"determinate sentencing." The mandatory 
sentence now is based on the average time 
offenders used to spend in prison for a given 
offense under the old indeterminate sentenc- 
ing system. 

One consequence of this policy change in 
criminal iustice has been that offenders had 
to be releSased at the end of a relatively brief 
fixed sentence, and a number of them inevi- 
tably repeated some particularly heinous 
crimes. The legislature of the state of Wash- " 

ington reacted to this by passing the first of 
the "sexual oredator" statutes in 1990. Over 
the next 3 years, several states passed similar 
legislation or revived their old sexual psy- 
chopath statutes. These new statutes permit- 
ted state officials, under civil law, to commit 
offenders who were considered dangerous if, 
at the end of their sentence, they met the 
criteria of a "sexual wredator." In order to do 
so, offenders had to have a "mental abnor- 
malitv" that would lead to the commission of 

social personality traits, such as lack of em- 
wathv for others or absence of conscience. . , 
that could make the offenders likely to repeat 
their Dast crimes. If these criteria are met, the 
person could be confined indefinitely as a 
"patient" in a psychiatric hospital until it is 
"safe" to permit that person's return to the 
community. 

Because the legal and psychiatric profes- 
sions had recommended the repeal of the 
remaining sexual psychopath statutes 10 to 
20 years ago, these "predator" statutes came 
as something of a surprise ( l , 2 ) .  The past 30 
years had seen a narrowing of the criteria for 
civil commitment of the mentally ill by both 
state statutes and professional guidelines. In 
addition. the civil commitment of criminal 
offender; from prisons to hospitals had been 
made more difficult bv the Suoreme Court 
and by state statutes (3). The sexual predator 
statutes were quickly challenged in the 
courts, and the State Supreme Court of 
Washington upheld the constitutionality of 
its statute in 1993 (4). Three years later, the 
Kansas S u ~ r e m e  Court said an almost identi- 
cal statute was unconstitutional. In an opin- 
ion announced on 23 Tune 1997, the U.S. 
Supreme Court reversed the decision of the 
Kansas court, ruling that civil confinement - 
of sex offenders beyond their prison terms 
does not violate the Constitution's double 
jeopardy prohibition or its ban on ex post 
facto lawmaking. Hos~italization can be 

u 

based on remote past behavior coupled with 
some "mental abnormality" or "personality 
disorder" that makes an individual likely to 
engage in predatory behavior. 

In the decision Kansas v. Hendriclts (5), a 
5-to-4 majority of the Court upheld a statu- 
tory scheme that permits the hospitalization 
of sex offenders who have been found to be 
"sexually violent predators" after, and only 
after, they have served their entire criminal 
sentence. This was found constitutionallv 

So &hat is wrong with confining these 
obviously dangerous people in mental hospi- 
tals? Some of the concerns of the medical 
profession, which ultimately have implica- 
tions for the public, are the following: 

1 ) The decision broadlv redefines sexual 
criminal behavior as a mental illness for the 
purpose of allowing continued preventive 
detention-an unacceptable medicalization 
of deviance. These individuals have been 
found competent to proceed with the legal 
process and criminally responsible for their 
behavior. Waiting until the end of their sen- 
tence to raise a finding of a mental abnormal- 
ity that can be so vaguely defined and then 
confining them in a maximum security hos- 
pital seems a pretext for ensuring their con- 
tinued confinement. By statutory defini- 
tion, these laws are designed to prevent fu- 
ture crimes. 

2)  The  legislature's main purpose, in 
spite of the Supreme Court's interpreta- 
tion. is areventive detention and not treat- , L 

ment. The  Kansas statute states that "sexu- 
ally violent predators generally have an- 
tisocial personality features which are 
unamenable to existing mental illness treat- 
ment modalities" (7). 

In addition to pedophiles, these statutes 
target rapists, the vast majority of whom do 
not have anv mental disorder other than an- 
tisocial personality disorder (8). The essen- 
tial feature of this disorder is a pervasive pat- 
tern of disregard for, and violation of, the 
rights of others that begins in childhood or 
early adolescence and continues into adult- 
hood. These patterns represent long-stand- 
ing traits that are not specific to sexual activ- 
ity but reflect a willingness to engage in a 
wide variety of general antisocial behaviors. 
There are no  effective treatments available 
for changing such deep-seated character 
traits. Studies have shown that one-third to 
one-half of all inmates in orison fit the crite- 

further crimes. The definition of "mental permissible because the confinement was ria for antisocial personality disorder. 
deemed civil rather than criminal and be- Treatment for some paraphilic (9) sexual 
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other uarauhilias recommends a combina- voluntariness of the original behaviors was behavior-are not receiving needed care. T o  . . 
tion of cognitive behavioral and pharmaco- 
logical approaches (10). The cognitive ap- 
proaches are designed to undercut some of 
the rationalizations that manv uedo~hiles 

- 
never disputed at trial, and he was found 
criminally responsible as will be the majority 
of offenders affected by these statutes. The 
Diagnostic and Statistical Manual of Mental 
Disorders-Fourth Edition, which provides 
the standard definitions of lnental condi- 

" 
delay such treatment is costly and wrong. 
Such programs can be implemented through 
a variety of legal models, including indeter- 
minate sentencing and conditions of parole. 

5)  Such broad-based civil commitment 
statutes are an attemDt to deal with chanees 

use to justify their behavior (such as ";his is 
an  exmession of love and affection" or "the 
child is consenting unless they specifically 
say no"). Pharlnacological agents may be 
used as well, including anti-androgens or 
anti-depressants such as Prozac that de- 
crease the intensity of the sexual drive ( I  1 ). 
As with addictions, treatment is more likely 
to be effective if the person wants to stop. 
From the public viewpoint, only a relapse 
rate of zero is acceptable, with the practical 
burden falling on the offender to show that 
he is safe; thus, release of pedophiles will be 
very difficult even with a "good" response to 
treatment. 

3 )  A diagnosis of a mental disorder does 
not provide definitive information about 
the capacity for volitional choice. The 
Court in its majority opinion ran rough- 
shod over prior legal jurisprudence as well as 
anv scientific data in concluding that 

tions for mental health professionals, is care- 
ful in its language to describe the impulse 
disorders as a "failure to control" rather than 
an "inability to control." There is no  scien- 
tific basis for measuring a person's capacity 
for self-control or for quantifying any impair- 
ment of that capacity. There is also no a 
priori reason to think that "abnormal" 
pedophilic impulses (for example) are more 
difficult to control than "normal" adult het- 
erosexual ones (for example). This logic 
makes it likely that the mere repetition of an 
offense becomes the measure of the abilitv to 

- 
in the criminal justice system that now 
force the release of felons who eenerallv - 
could have been given much longer sen- 
tences, and thus are a misuse of vsvchiatrv. . ,  endri ricks could have been given several 
life sentences for his past activity but only 
received 5 to 20 years at his last sentencing.) 
The effect is to stigmatize persons with true 
mental illness and discredit the systems for 
their care. 

A n  amicus brief from the Menninger 
Foundation that ignored long-standing 
American Psychiatric Association policy on 

control. This is an adequate justification'for 
imposing longer sentences in the criminal 

civil commitment supported a broad use of 
mental abnormalitv and allowed the Court 
to say that psychiakc opinion was divided. 
Framing the issue as a scientific disoute ab- 

justice system. It is not a scientific measure of 
the ca~ac i tv  to control. . , 

New com~ni t~nent  laws had to be created 
for sex offenders for at least two reasons. ( i )  A 

" 
solves the Court from articulating a prin- 
cipled justification for prolonged confine- 
ment of these offenders. In looking at 
whether antisocial wersonalitv disorder uro- 

" 
Hendricks lacked volitional control. Jus- 
tice Thomas, writing for the majority, 
stated that "Hendricks even conceded that, 
when he becomes 'stressed out' he cannot 

, , 

definition of mental abnormalities that en- 
colnpassed both rapists and child molesters 
had to be broader than is usually acceptable 
in civil colnlnitment cases. (ii) Standard 

vided a sufficient basis for commitment, 
some of the lower courts were satisfied to 

'control the urge' to molest children. This 
admitted lack of volitional control, c o u ~ l e d  

, , 

civil commitment requires recent dangerous 
behavior and ~recludes the use of behavior 

reduce the question to whether it was a disor- 
der recognized by psychiatry rather than 
looking at whether or not its characteristics 
represented a type of serious mental disorder 
justifying inpatient psychiatric services. Sci- 
ence should not be the central question but 

, 

with the prediction of future dangerous- 
ness, adeauatelv distinguishes Hendricks 

that occurred many years before to justify the 
proposed commitment. 

4) Conservative estimates are that 10% 
of sex offenders will meet criteria for being 

from othe; dangkrous persons who are per- 
haps more properly dealt with exclusively 
through criminal proceedings." 

The Court's easy acceptance of the lack of 
volitional control bears little relation to the 
Court's earlier c a r e f~~ l  review of another im- 
pulse or addictive disorder, that is, whether 
to hold chronic alcoholics responsible for 
public drunkenness (12). In that case, the 
Court acknowledged that alcoholism was a 
disease but struggled with and ultilnately re- 
jected the concept that alcoholis~n "destroys 
the afflicted person's will power to resist the 

- 
sexual predators, which will put an inap- 
propriate burden on the health care system. 
If public mental health systems must bear the 
cost of serving this population, the result will 
be significantly reduced resources for persons 
with serious treatment needs. Treatment for 
this group requires maximum-security treat- 
ment facilities and cannot be accomplished 
in the usual hospital settings. Annual cost 
estimates range from $60,000 to $130,000 
per patient. These do not include the costs 

rather whether society can justify a social 
control scheme for sex offenders. 
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ity to abstain from drinking in the first 
place," the Court was not willing to conclude 
the total loss of control that Justice Thomas 
accords to Hendricks. Thureood Marshall, 

tinue to inform legislatures and courts that 
they believe it is inappropriate to transform 
hospitals into prisons at great expense and 
therebv to decrease services to the alreadv 

- 
writing for the majority in Powell v. Texas 
(1 2), noted that "If Lerov Powell cannot be . . ,  
convicted of public intokcation, it is diffi- 
cult to see how a state can convict an  indi- 
vidual for murder, if that individual, while 
exhibiting normal behavior in all other re- 
spects, suffers from a 'compulsion' to kill, 
which is an 'exceedingly strong influence,' 
but 'not co~npletely overpowering.' " 

In the Hendriclcs case, the question of 

underserved population of the severely men- 
tally ill. 

With the focus on "predator" commit- 
ment statutes, there has been a lack of atten- 
tion to treatment programs in correctional 
settings. Offenders who may be treatable- 
those with paraphilias or substance abuse 
problems that may contribute to criminal 
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