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Toxic Chemicals and Toxic Laws

ecently there was consternation when it was discovered that a program intended

to help minorities and the underprivileged in Detroit might have to be canceled.

The reason was that some of the land on which new buildings were built was
thought to contain toxic chemicals and therefore fell under the provisions of the Compre-
hensive Environmental Response, Compensation, and Liability Act (or Superfund). This
collision of two valuable programs illustrates how a program originally heralded to carry out
a worthwhile goal can become flawed.

Since 1980, when the Superfund Act was passed by an overwhelming majority in
Congress, only 34 of 1245 identified priority sites have been cleaned up while approxi-
mately 40% of the money has been spent in trial litigation and administrative oversight. The
law was encumbered by provisions for “retroactivity,” “joint and several liability,” and
“strict liability.” These legalities have meant that any identifiable dumper, whether or not
the dumper acted legally or contributed only 1% of the material dumped at the site, can be
liable for 100% of the cost of cleanup. The result has been that anyone so identified will
immediately go to court rather than pay exorbitant and unfair charges. The Environmental
Protection Agency further compounded the problem by setting a standard demanding that,
in many cases, a toxic waste dump should have its soil sufficiently clean so that a well
producing potable water could be dug in the middle of it, regardless of whether the land
was to be under a factory or out in the desert, where it posed no threat to a surrounding
population. To its credit, Superfund has allowed EPA to act expeditiously in emergency
removals. ,

Critics, many of them within the EPA, point out that if the chemical danger level had

"been scientifically determined, approximately 90% of the truly important sites could have

been cleaned up by now and the money wisely spent. However, the program was designed
so that Congress initially did not have to raise much money or raise taxes and instead could
argue that the program would not cost the taxpayer anything because it “soaked the
corporations.” That, of course, is a euphemism for saying that consumers paying higher fees
for the corporation’s products or workers losing jobs because the industry is no longer
competitive are not costs. The ultimate irony is that corporations identified as dumpers can
often sue municipalities that also used the dump, so that ultimately the taxpayer will pay
anyway. Meanwhile, in 1986, despite the horrendous record and the lack of progress,
Congress reenacted the law without changing it but actually appropriated additional sums
up to $11 billion.

What needs to be done? First, priority decisions should be taken out of the hands of
nonscientists and lawyers and placed in those of scientists who are knowledgeable about
toxic agents, who can identify effective targets objectively and who can establish workable
priorities for removal of toxic waste.

Second, a significant fraction of the money should be dedicated to research and to new
programs that are more cost-effective. There is, for example, an industrial toxics project,
known as the 33-50 program, that is designed to reduce toxic waste to a level 33% below
1988 levels by the end of 1992 and to 50% below these levels in 1995. The purpose is to
get chemical manufacturers thinking about reducing pollutants and the cost of cleanup
when they plan to manufacture a chemical. Today there is no incentive to use environmen-
tally friendly processes if someone else will pay the cleanup cost. Having manufacturers and
also consumers pay up front for cleanup costs should encourage prevention. We cannot
ignore toxic dumps produced in the past but, by proceeding with a sane and less wasteful
program, we should have money left over for future cleanup prevention.

There is a great debate about political correctness in the country at the moment. Most
so-called politically correct programs start out like Superfund, with a highly laudable goal.
Some advocates try to silence criticism by implying that any critic is against the goal. When
the program flounders, those who are against the idea use procedural shortcomings to
denounce a worthwhile objective. In the present case, Congress has appropriated $11
billion to help clean up the environment. Let us agree that that money should be used for
the intended purpose, and then decide the most effective way in which to do it. It is time
we prevent not only sickness from toxic waste, but also the nausea to taxpayers of a wasteful
and inept program.—DANIEL E. KOSHLAND, JR.
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