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The Patent Game: Raising the Ante 
Burdened by complex rules, high staffturnover, and a flood of applications, the patent ofice 
will soon hit inventors with a new shock: bigger fees 
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GILBERT P. HYATT, A 53-YEAR-OLD CALIFOR- 
nia inventor, hit the jackpot last summer, 
proving the adage that patience is a virtue. 
Twenty years before, he had staked a claim 
before the U.S. Patent and Trademark Of- 
fice (PTO). His application was rejected, 
but Hyatt persisted. He filed again, then 
again, adding new details, year after year. 
He split the application and came back on 
numerous refilings, including a court hear- 
ing. Each time he left empty handed. But 
then, in July 1990, without explanation, an 
examiner gave Hyatt what he'd been seek- 
ing and what no electronics company could 
have anticipated: A patent for a basic micro- 
processor-a computer on a chip. 

No, there's no gimmick. THE BASIC 
single-chip computer! Hyatt now has priority 
back to 1970 for one of the key inventions of 
this century, even though his design was 
never used in a working device and manuhc- 
turers were unaware of it. If Hyatt can en- 
force this mega-patent, he will have done 
more than overturn microelectronics history; 
he may be able to collect royalties from nearly 
every microprocessor maker in the United 
States, becoming an instant billionaire. 

How did this happen? Hyatt will tell you 
"justice was done. The little guy does have 
a chance against corporate America." But 
others see it as a prime example of how the 
patent system, bound by its arcane rules and 
procedures, can render irrational decisions. 
If Hyatt did indeed make a fundamental 
discovery in electronics, why was it left to 
molder for 20 years? Or, if it was not funda- 
mental, why did the patent office validate 
Hyatt's far-reaching claims? 

These questions are now being asked by 
Texas Instruments (TI). TI claims it invented 
and manufactured single-chip computers be- 
fore Hyatt had the idea. Having sold 250 
million of the gadgets, TI charged into the 
patent office in January, arguing that Hyatt 
hadn't even used the term "single-chip mi- 
crocomputer" in his papers until 1977, a few 
months after TI had received a patent on it. 
Hyatt calls this a "nuance." But it prompted 
the patent office to hold a confidential in- 
house trial, called an "interference," to deter- 
mine who has priority. The legal brief% are 
already flying in a process that's likely to wrap 
Hyatt's patent in the coils of the bureaucracy 

Not for the fainthearted. Clearing the patent examination (bottom right) is the first step 
in a legal maze that has been known to preoccupy some applicants for a decade. 

for at least another year. Legal fees for each 
party could range from hundreds of thou- 
sands to millions of dollars. 

All of which makes the Hyatt case a useful 
entry point to look at a patent system in 
distress. The U.S. patent system has been the 
envy of the industrialized world. "My fiiends 
in Europe say they wish they had our sys- 
tern," says renowned inventor Jacob 
Rabinow, a mechanical engineer at the Na- 
tional Institutes of Standards and Technol- 
ogy with 226 patents to his name. And in- 
deed, despite a decade of criticism for slow- 
ness, U.S. patent examiners, for the most 
part, are regarded as efficient. Under orders 
to speed up their pace, since 1983 they have 
brought the average pendency period for an 
application down from 24 to 18.4 months. 

Patent Commissioner Harry F. Manbeck Jr. 
boasts that this is the quickest pace at any 
patent office in the world. And it is quite an 
achievement for a bureaucracy of 1600 exam- 
iners, responsible for issuing more than 
160,000 patents each year. In fact 1991 
marked a milestone in productivity for this 
arm of the Commerce Depamnent, located 
in Crystal City,Viiginia: Itwas the year ofthe 
5 millionth patent. 

However, the statistics on speed don't nec- 
essarily indicate good performance. Accord- 
ing to U.S. bioengineering companies, for 
example, if one focuses on patent examina- 
tions that involve complex issues on the cut- 
ting edge of science, the record is less than 
encouraging. The biotech industry has been 
complaining for the past few years that the 



system isn't well equipped to handle the 
subtle issues its members often bring in. As 
evidence, they cite the long pendency time 
for biotech applications, which is now at least 
26 months, 40% longer than the figure for 
nonbiotech patent applications. And when 
major patent deasions do come down, indus- 
try leaders say, they are often murky, narrow, 
and wrapped in an impenetrable legal jargon. 

So, while the system may have improved 
its profile on average, it still faces difficult 
problems in dealing with hot areas of tech- 
nology where innovation is coming thick 
and fast. And many observers, noting the 
patent office's financial problems, believe 
things could get worse before they get bet- 
ter. At stake, many argue, is the crucial edge 
U.S. industry has had over competitors in 
the global economy-its creativity. 

The problems of today's patent office 
(some would call them chronic) derive in part 
fiom an 18th-century principle-unique to 
the United States-that guides the office. 
This is the rule that property rights should go 
to the person who proves that he or she 
conceived an invention first. All other major 
patent offices follow a simpler rule, giving 
priority to the person who first files an appli- 
cation. In the U.S. system, the task of fixing 
the true moment of conception in disputed 
cases can be tedious and expensive. This 
philosophical approach increases the com- 
plexity of patent reviews, and therefore the 
need for special competence. 

Dollar doldrums 
The biggest single problem facing patent 

seekers is cost. Not only are legal expenses 
climbing rapidly, managers of university tech- 
nology offices complain, so are "user feesn- 
a form of tax the patent office charges. Hop- 
ing to pay for an expensive computer project 
(see box, p. 22) and a growing staffof exam- 
iners, Congress agreed last year to let PTO 
increase charges across the board by 69%. 
Then the Administration phased out virtually 
all federal support in 1992. Where's the 
money to come from? PTO's fee increase this 
year is to be focused on "small entities," a 
group that includes universities, individuals, 
and companies with fewer than 500 employ- 
ees. Until now, they have enjoyed a 50% 
discount; they will soon lose it. 

Things have gotten so grim that some 
companies face a fee increase since last Oc- 
tober of 200%. No surprise, then, that many 
observers fear that the number of patents 
sought by academics and small businesses 
will decrease. To inventor Rabinow, the 
worst change is the increase in "mainte- 
nance" fees, due in the third, seventh, and 
eleventh year after issuance. The price will be 
a loss of radical ideas. Revolutionary inven- 
tions-he rattles off a litany of examples, 

including xerography, color photography, 
and FM radio-are produced by lone inven- 
tors or small companies with no stake in the 
status quo. Creative mavericks could "get 
discouraged" hunting for investors, he says. 
Howard Bremer, representing the Associa- 
tion of University Technology Managers, 
agrees: The new fees are "pricing the United 
States patent system out of the market for 
many inventors," he says. 

One way universities might counter this 
trend would be to spend more than they do 
now to get and enforce patents, but this 
seems unlikely. Fast-rising attorneys7 fees have 
already got officials trimming their plans. 
Says Joyce Brinton, director of Harvard's 
licensing office, her university spent "more 
than $1 million" on patent lawyers last year, 
and expenses are rising steadily. Jon Sandelin 
of Stanford says the legal fees associated 
with obtaining a patent have doubled in the 
past 3 years. Stanford is planning a "major 
study" of the problem this summer. Carl 
Wootten at the University of California 
seems to have had the worst experience: The 
UC system's legal fees doubled in just one 
year-1990-rising to $3 million. These 
big universities are wary of increasing their 
investments in patents; smaller schools are 
even more risk-averse. 

Academic researchers aren't the only ones 
who may suffer ifthe fees keep rising. Equally 
endangered are technological pioneers work- 
ing for themselves, for small companies, per- 
haps even for the national laboratories, which 
pay fees like anyone else. Ronald Barks, who 
manages technology transfer at the Los 
Alamos National Laboratory, points out that 
many new inventions appear "ahead of their 
time." But, he says, tight budgets and rising 
fees prompt managers like himself to discard 
patents before the second maintenance pay- 
ment, if no company has expressed interest. 
He thinks of it as throwing away a public 
investment in technology. 

Patent Commissioner Manbeck re- 
sponded to these complaints in a recent 
hearing before the House subcommittee on 
intellectual property, saying the U.S. patent 
office is still the world's most efficient- 
charging an inventor on average of about 
$6,700 to keep a patent for the 111 17  years. 
He claimed this is about one-third the aver- 
age lifetime cost for a Japanese patent. If 
higher maintenance fees cause some people 
to abandon unsold ideas, so much the bet- 
ter, said Manbeck: The system will become 
more efficient if it clears away dead wood. 
The main reason for relying on fees, he said, 
is to guarantee income stability. 

Journey to Wonderland 
After cost, it's the system's complexity that 

often frustrates patent seekers. Even experts 

Winner. $10 million in court battles secured 
Amgen's patent on erythropoetin. 

find the system can be as eccenmc as Alice's 
Red Queen in deciding whom to punish and 
whom to reward. This unpredictabity drives 
some high-tech companies to desperate acts. 

Consider a recent, bitter fight between two 
biotech companies over human erythropoetin 
(EPO), a protein that stimulates the produc- 
tion of red blood ceh-and  is already a very 
profitable pharmaceutical. The initial phase 
of the battle ended this spring when Amgen, 
Inc., of Thousand Oaks, Calitbrnia, won a 
victory over Genetics Institute (GI) of Carn- 
bridge, Massachusetts. After 4 years of litiga- 
tion, costing each combatant around $10 
million, the U.S. court of appeals ruled deci- 
sively for Amgen. It validated the Amgen 
patent, which covers EPO produced by in- 
serting a human gene into Chinese hamster 
ovary cells, and knocked out GI's patent, 
based on puritied human urine. 

Today, the ruling is interpreted as a vic- 
tory for genetic engineers, but before it came 
down, the experts had no due as to who 
might win. Investment analyst Peter Drake of 
Vector Securities International in Deerfield 
Park, Illinois, one of the best in the business, 
declared the match a toss-up in a carell but 
ambiguous review last December. He said 
each party had a "30% chance of losing." 

Even now, it's not clear that Amgen's big 
victory will protect its claim to have pio- 
neered the gene-splicing method of produc- 
ing EPO. The reason: The patent office 
handles claims for a "product" separately 
from those on a "process." Until now, the 
litigation has dealt only with EPO as a 
product. But both Amgen and GI are also 
seeking "process" patents for genetically 
engineered EPO. This part of the fight has 
just begun in an interference proceeding at 
the patent office, and will continue for 
months ... or years. The battle in foreign 
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courts, involving still different issues, is also 
just getting started and, Drake says, could 
last "several yearsn 

The confusion over product and process 
patents has affected the biotechnology in- 
dustry so much that a few companies have 
been asking Congress t o  intervene. 
Genentech, for one, is cheerleading a reform 

effort sponsored by Representative Rick 
Boucher (D-VA) and Senator Dennis 
DeConcini (D-AZ). Their bills would 
change the law to state that "processn and 
"productn patents can cover the same thing, 
if the product is truly original. The aim is to 
make it easier to get patents on genetically 
engineered proteins, even when the natural 

analogs may have been well characterized in 
the literature. 

Some think it would be a mistake for 
Congress to intervene on such a fine point, 
and the big companies in genetic engineering 
quietly oppose the bill. Says William DufEey, 
chief patent counsel for Monsanto, "The 
interests of the small biotech startup compa- 
nies may differ from the thinking of the large 
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judge, ,la dcfiniti\-c. S,I!.~ an attornc! \\ it11 a 
major hiotecli tirm: "l'eoplc \ ic\\ the system 
as 1000  patcnt offices, ~ X C J L I ~ C  the stall- 
ciards can \ ar! from c~ai i i iner  t o  c\-'imincr. 
Y ~ L I  can ha\ e c'ises going o n  for !c,irs that 
!-ou tliii~l< arc bcttcr than others that fly 
thro~lgl i  the patui t  ofticc." 

JVorking conditions for the examiners 
don ' t  help the situ'it~on, c~t l icr .  The  biotech 
'ittornc!,, \ \  110 'i5lzcd t o  remain a n ~ n ! ~ m o u s ,  
LI!S: L"ll~ere 's  still a q ~ ~ o t a  s!.stciii and ( the  
patent czainincrs] li,i\c t o  mo\,e cases- 
~ ~ n d c r  p r e s s ~ ~ r c - s o i i i c t i ~ i i ~ ~  \\ i t l i o ~ t  really 
~incicrstan~ling" them.  .And this makes it 
h,irder to  recruit ,inel retain ail '~dequatc  
trchnical staff. 1'TO loses st,lft'rapidly t o  the 
pri\.,lte sector, \\.here 5alaric5 and perl<s arc 
tilore generous. E\.cn a nc\\.ly minted patent 
dttornc!. can i i~akc S100,000 a !.ear starting 

out ,  S J ~ S  one  ~~nivcrs i ty  official. 
John 13011, a supenisor  in PTO's group 

180, \\.liich handles biotech applications, 
concedes that staff' turno\er  is an ongoing 
p r c ~ b l e ~ n .  13011 tick5 off the n u ~ n b e r  of 
"attrits" recently-1 8 i l l  fiscal year 1989 
and 31 in 1990 ,  ou t  of ,I total of  slightly 
niore than 100 .  H e  estimates that one-third 
of  the group today has 5pent less than a year 
at PTO. Hut, says Doll, the rate of depdr- 
tures is slo\viiig, and he assuriies that be- 
cause of  the recession, "things arc not as 
good o n  the outside this year." 

Making the system better 
Criticized for the slo\v pace and uneven 

quality of  examinations, 1'TO has made im- 
prolements in the past f e ~ \  years. Doll says 
the number ofesarniner5 in the biotech group 

increased from 4 3  in 1'986 to  '9 1 in 1988 and 
then to  140  today. E\cn o~i ts ide  critics, like 
Lisa Kaines, executi\c director of  the Indu5- 
trial Riotcchnology .As\ociation i 113X1, 5a) 
they have dctectcci a cluicltcn~ng tclnpo. IK.4 
hds helped the patcnt office set lip .I l<iotccIi- 
nolog! Institute to  cciucate the staff and 
impro\e the quality of  examinations. -I'l~c 
institute brings academic and inci~15tn. rc- 
searchers in to  dcscrihc the l,itc\t tcclinolog.. 
Rut I l i n e s  sees n o  cartlisli,ilting ch,~iigc. The 
number o f '  pending L>iotccll applications is 
still high, ho\,ering around 18,600-higher 
than 'it the cnd ot'fiscal 1990. .-\nil because 
PTO's b ~ ~ d g c t  is pinchcd, 1->lan5 to  expand 
group 180  are o n  holci. 

Elsewhere in the sy5tcm, patcnt otiicials arc 
trying t o  stinnulate reform, t l l o~ lgh  \r,Iietlicr 
thcy can make any liead\\.a! agaiii5t iiiertia 

Can Electronic Property Be Protected? 
Like many biotechnology products, software is difficult to define 
and even harder to protect as intellectual property. iMany pro- 
grammers rely on  copyright law-originally intended t o  stop 
plagiarism and art fraud-to prevent illicit copying o f  their work. 
But thcy have also attempted to get patents for software "invcn- 
tions," ah ich  range from small program subroutines t o  full-scale 
operating systems. Neither approach has worked very well, ac- 
cording t o  a recent report by the National Research Council 
(?;KC),* and some lu~owlcdgeable obseners  are deeply con- 
cerned about the possible implications o f  dragging intellectual 
property lanyers further into the digital world. Says Jerome 
Reichman, a Vanderbilt University law professor and a participant 
in two Nl<C forums: "If we continue to stretch [patent and 
copyright law] too  far.. . I'm afraid we are going to have a 
breakdown and a lot more problems than we think we are 
solving." 

O n e  o f  the  worries Keichman and others cite is that the  courts 
may have gone overboard in using copyright laws t o  protect the 
rights o f  softaare designers. Historically, courts have awarded 
narrower protection t o  literary works with "functional" as- 
pects-that is, with practical uses-than t o  those with artistic 
purposes. (Sa r row protection lneans that someone must copy 
a work almost exactly before infringing a copyright.) Software 
programs, which are clearly functional, should receive narrow 
protection under that principle. But a 1985 federal district court  
decision known as Whrlan expanded the copyright protection 
software t o  include its "structure, sequence, and organization," 
thereby protecting program aspects such as file and data struc- 
tures o r  sequences of  screen displays as if they were art fornis. 

This decision opened the  door  to a nurnber ofwell-publicized 
lawsuits, including one filed against Microsoft Corp.  by Apple 
Computer,  a h i c h  claimed that Microsoft's popular "Windows" 
system infringed the "look and feel" of  the desktop environ- 
ment  originally created by Apple for the Macintosh system. 
University of  Pittsburgh law professor Patricia Samuelson, an- 
o ther  N K C  forum participant, is one  o f  many who  think the suit 
is just the kind of  undesirable consequence one \vould expect 

*"Zntellectual Property Issues In Softu'are."National Kesearcli Council, hfay 1991. 

from Whelan, which she terms a "radical step" based on  a tlawed 
analogy between s o h l a r e  and literary works. She believes the  
decision could inhibit software innovation by extending copy- 
right protection t o o  far. "Judges have been blind to the  
fact ... that  progress in the  field o f  technological arts may more 
easily be  impeded by strong copyright protection than . . .  in the 
field o f  the literary arts," she says. 

This view opens the door  to a different group of  intellectual 
property experts w h o  believe that  patents offer a better n 'a to 
protect the functional aspects o f  programs. A patent c o n ~ ~ e p s  17 
years of  ownership rights in a "nonobvious, novel, and useful" 
invention in exchange for full disclosure o f  the  working details, 
and many program writers are now seeking these rights. hccord-  
ing to a recent estimate prepared for the State Bar o f  Texas, the 
Patent and Trademark Oflice now issues about  200 software 
patents each year. 

But this avenue is not  without its own  pitfalls. Many legal 
experts say that courts are inconsistent in applying the  law, 
malung it difficult t o  predict whether a given program infringes 
o n  a patent o r  not .  For  instance, \vhile patents are not  awarded 
for algorithms, a h i c h  are considered "laws o f  nature," the 
Patent Office draws a fine distinction between "computer algo- 
rithms" ( a h i c h  are patentable) and "mathematical algorithnis" 
(which are not) .  Furthermore,  a proliferation o f  software pat-  
ents-which are frequently obtained for "conventional, o r  even 
obvious processes," according t o  Brian Kahin, an  adjunct re- 
search fellow at Harvard-further hinders the  progress of  soft- 
ware development by forcing innovators either to risk litigation 
o r  t o  engage in lengthy and expensive research t o  ensure that 
they have no t  independently created a patented design. 

T o  biotechnologists-and perhaps inventors generally-these 
complaints will sound all t o o  familiar. But  if the  history o f  
intellectual property litigation is any guide, nlany of  the legal 
issues are likely t o  be settled by the courts in a piece~neal fashion 
that clarifies \vhat the  NRC report  describes as an "ambiguous" 
legal environnlent, even though it pleases n o  one.  In the  
absence o f  proposals for intellectual property reform-I\ hich 
can only be enacted through Congress-such a resolution may 
be the best anyone can hope for. DAVID P. HAMII;I'ON 



is qucstionahlc. Sccrct,lr\. of  ( :om~llcrcc  
Kohcrt Alosh.lclicr h,ls crc,ltcd a special 
.-\ci\ isor! (:ommission o n  P.ltcnt I.,I\\. Re- 
tbrm cll,lircii h! h1,lnbcck. H e  ,lnd tllc 1 4  
~rlli\.crsit\. Ie.~iicrs, h~~si r icss  e \ ec~~ t i \ . e s ,  xlii 
I,l\\.!-crs o n  the p,lncl h ,~ \  c a dc,liilinc of  
. \ L I ~ L I S ~  1992 to  COIIIC L I F  \\.it11 nc\\ ideas. 
Their m,lndatc is h r o ~ i i ,  ,IS reflcctcd i l l  .111 

.~ppe,ll puhlislicd I ~ s t  month h!. P7 '0 .  I t  asks 
ti)r comment  o n  soft\\.lrc pdtcnts, the cl'lsh 
hct\ \ccn L1.S. r ~ ~ i c i  forcign st'lnci,lriis, and 
tllc Llct tIi.1t "p,ltcnt litig.ltion is wid t o  he 
iornplc\ ,  cxpcnsi\.c, ~rrlprcciictahlc." 

O n e  o f t h e  panel's hip tasks, sa!s ,~ssistant 
p l tcnt  commissioner Xlicli,lcl Ejrk, is t o  find 
O L I ~  \\ hctlicr V.S. citizcris  it si~iiplicit>~ 
cno~rgl i  t o  "ha rmoni~c"  \\it11 other nations. 
C;o,liicii b! m~rltin,1tion,1l corporations,  
\\hicli do \ \ant  .I cliangc, the p,ltcnt ofticc 
lias hccn ncgoti'lting a ~ ~ n i \ c r s a l  patent 
agreement in tlie \\'orlei Intcllcctu'~l Prop- 
crt! O r g ~ n i z ~ l t i o n  since 1984. As part of t l ic  
dc,~l, the Vnitcd States miglit !,ield on  its 
"first t o  in\.cnt7' rule, and C . S .  offici,lls Ii,l\e 
offcreel t o  mo\.c to\\.,lrci the "first-to-file" 
st,lnd,lrci. 

But shift c o ~ ~ l d  hurt  ,lc,idcrni'~. In the 
L1nitcd S t ~ t c s ,  uni\.crsity scientists p ~ ~ h l i s h  
discoveries first , ~ n d  tile for a p'ltent I,lter. 
Llnder most foreign s!.stcms, the in\,cntor 
loses tlie right t o  ,I patcnt if he o r  she 
publislics first, mi i  must make ,I first offici'11 
public,ltion through the p,ltcnt ofticc. This 
is \\.h!. it c,ln bc so difficult for C .S .  uni\.cr- 
sit!.-based scientists t o  get p'ltcnts abroad. 
iiltliougli ac,ldcmics \ \ , o ~ ~ l i l  like t o  c\tcnci 
their re,lcli o\.erscds, t h e \  don ' t  \\.ant t o  
reduce their freedom to  puhlish. L1.S. ofti- 
ci,~ls lia\.c been norking o n  a possible co111- 
proriiisc tIi,it \\.auld guarantee a !,c,lr's "grace 
period" for filing 'In application after ,I dis- 
co\.cn.. Others  Iia\.c suggested coliibining 
the grace period \\-it11 an '~mcndmcnt  that 
I\-ould recognize p~~b l i ca t ion  in '1 pccr-re- 
\,ie\\,ed j o u r n ~ l  ,IS ,I form o f  officiC1l notice. 
But but  so f i r  the negoti,ltors /la\-cn't found 
a solution that s,~tisfics c\cl-yonc, and the!, 
cio~i't seem close. 

\\'hich hrings 11s b.ick t o  \vlicrc \\ c hcgan: 
mane!,. In more generous times, some of  
these prohlems ~ v o u l d  prompt tenlporal-y 
relief k o m  Congress t l lro~rgh a l'lrger fcd- 
eral appropriation. 7'liis ~ \ ,ou ld  ~t le,lst help 
o n  the tin,lncial and statfing needs. 131rt this 
solution isn't possible .11iy longer. Just tlie 
opposite:  7'he l3ush iidnlinistr.ltior1 lias 
m x i c  it cleslr tlislt tlie patent office is t o  rely 
less o n  the Trcasur!.. As Xlanhcck said re- 
sc~l t l \ , ,  P T 0  "st,~nds ~t ,I crossroads" tliis 
!.edr, 'lnci it rcrn,~ins to  he sccn \\ lictlicr tlie 
p ~ t h  it h ~ s  clioscn-that of  hccoming a 
clu.~si-pri\..ltc agench-\\.ill strc,1mlinc the 
s!,stcm, o r  just rn%lke tlie prohlems morc 
intr,lct,lblc. EI.IOT MARSHALL 

Baltimore Case-In Brief 
Three months after a widely leaked draf t  r q ~ o r t  by the Oflice o f  Scientific Integrity ( O S I )  
u,i thin the National Institutes of Health accused Tuf ts  inimunologist Tht~rc~za Imanishi- 
Kari of fabricating data i n  a I986 Cell paper .she, had co-ar~thorctr' wi th  Nohel laureate 
L)a~,id Baltimore, the controuersy has  becorne, i fanything,  more intense. An nrzrtsrtal series 
ofpubl ished statements in Ndturc froni the principals in the casc, /ias cafal.vzetl a bitter 
debate within the biomedical c o m n ~ u n i t . ~ .  W/iat  follorus-for those u,eary o/'rectdi~rgall the 
statements and ~~~~~~~~~~~~~~~~~~~re the /iig/ilights. 

Imanishi-Kari's Rebuttal 

T h e r c ~ a  Imuiishi-Kari has not bccn silent 
on  the OSI draft report. In her 45-page 
otficial repl!. t o  the OSI ,  she not  only corn 
plaincd tliat OSI  had denied her due process 
protection (thereby convincing a group o f  
morc th.ln 100 biomedical researchers re- 
cently to  agree ~ v i t h  her in a public letter t o  
OSI-Science, 2 1  June,  p .  1 6 0 7 ) ,  but also 
denied fabricating i l a t ~ ,  calling the OSI's 
rclialice o n  forellsic and statistical an,ll!,sis 
"the \\cakest o f  a11 possible forms of  cvi- 
dcncc." 

F o r  inst ' lncc,  O S I  c o n c l u d t d  t l ia t  
Imanislli-Kari had faL3ricatcd one set o fda ta  
after a Secret Service anal\sis revealed a "firll 
~na tch"  het\vccn materials ( the  ribhon ink, 
p.ipcr, and printer) ostensihl! used to  pro-  
d u c t  her 1985  radi,ltion counter tapes and 
those from experiments done ill 1981  'xnd 
1982-se\,eral !,ears before Imanishi-K~ri 's  
laborator\  had recei\.ed the mice o n  \\rhich 
she \ \as allegedly experimenting. The OSI's 
clear implication is t h ~ t  she fabricated the 
data by selecting old tapes and pasting them 
on to  ne\\ pages. 

Imanislii-Kari contested tliis finding in 
her reply, arguing that the colnparison of  
tapes in tlie f i l l 1  match \ \as "utterl!. I,icking 
in scientific significance" since tlie t \ \ o  sets 
of  t . x~xs l i ad  been produced b!, d i tkrcnt  
types of  radiation counters with different 
o ~ ~ t p ~ ~ t  fi)r~nats.  IVhile one imlnunologist 
friend of  Imanislii-Kari's sa\s pri\.atel\ tliat 
he t i ~ u n d  this repl\  compelling, sources t i -  
miliar Ivith the forensic \\ark note tliat the 
t\vo counters easily could have been con- 
nected to  the same printer. (Unti~rtunatcl!,, 
tliose \\rho kno\ \  for certain-the OSI  slid 
the Secret Sewice-refuse t o  comment . )  

O'Toole Fires Back 

A separate firefight broke o u t  \vlie~i 
Mdrgot O'Toolc-the Irnanislii-I<ari post- 
doc \\.ho ch,xllengeci the p.lpcr in 1986- 
published '1 4-page st'ltcmcnt in which she 
raised a nulnber ofserious alleg'~tions against 

I)a\,id ILlltimore, 1m.inishi-Lri, ,ind m e n  
bcrs of the 'l'llfts Ilni\-crsit!. and XII'I' p,lncls 
cliargcd with in\.cstig,lting her cli,lllcngc. Her  
statcmcnt \\,IS ,I iiircct response to  I$,~ltimorc's 
earlier public apolog!. (Scielrce, 10 A1,1\,, p .  
768) .  \vliicli critics s ~ ~ c l i  '15 H.IIT ~ r d  molcc~11~1r 
biologist and Nohcl I,~~rrc,ltc \l'altcr C;ilhcrt 
considcrcd in '~dcq~~, l tc .  A l t h o ~ ~ g l i  O'TooIc 
hail rn,~cic m,in! ot.licr s11.1rgcs l)cfi)rc, riiost 
of  them \\ere nc\rs t o  ,111 b ~ ~ t  tlic inner circle 
of  aficionados \\I10 h ~ \ c  bccn folio\\ inp c\c~-!. 
nvist dnd turn in the c ~ s c .  

O 'Toolc  not  only cli,irgcci tli,lr >lie had 
pro\ idcd Kaltimorc ,lnd the t\\ o scientific 
panels \\it11 cno~rgl i  inti~rmation in 1986 t o  
rc'xli~c somctliing \\,IS \\ rong \vitli the <:ell 
paper, she c1,limcd t h ~ t  in meetings \\.it11 
both tlie AIIT and 'l'ufts p'lncls Im,inialii- 
Kari had adrnittcci t o  not performing "cru- 
cial experiments." And in spite of  that c1.i- 
dence, slic clai~neil, the p'lncls h'ld con-  
c luded  n o  co r rec t ion  \\.'IS \\,,lrr.intcd. 
0 '7 'oolc \\.rote that she considered it '1 "dis- 
grace" that tlie ,luthors Ii,lil Llilcd t o  retract 
the paper back in 19x6, .inti compl,lincd 
that the senior scientists in\ol\.cti consid- 
ered the protection of Im,~nislii-li,~ri's ca- 
reer more import'lnt tli,ui scientific t ru th .  

Kaltimorc anci the p'lncl members li,x\cn't 
taken O'Toole's latest rcm,lrks c,llmly. In 
another statcmcnt in Nature ,  I:,iltimorc 
charged O'Toolc \\it11 creating ,I "mislc,liiing 
imprcssioli" and rn'lking numerous "ovcr- 
statements a n d  errors." Herm.in l:iscn, \ \ ho  
~ ~ n d c r t o o k  tlic XII'I' incl~riq., \ \rote tli,xt lie 
~ i a s  "p~rzzlcd" b \  0'7'oolc's "turn-,lround." 
In fict, Eiscn sa\s, 0'7'oolc's original memo 
on  the case "contains n o  suggestion that 
rep)rtcd results wcrc bascd o n  nonc~is tcnt  o r  
fr~iudulcnt d'lta." As .I result, lie \ \rote,  the 
luelno hinted ,xt littlc morc than "a t!.pical 
scientific displrtc." And the '1'11fis p.incl mcm 
hers dcnicd O'Toolc's version of'c\,cnts, \vrit- 
ing that Irnc~nislii-Iiari h,id nc\,cr saici she 
didn't perform important cspcrimcnts. 

\.1'Iio reall\ k n c n  \\.li,lt \\,lien? .l'hc I~ tc s t  
round ofstatcmcnts docs littlc t o  ,ins\\.cr t h ~ t  
cluestion. Take, fol-caaniplc, liiscn's response. 
Bcc'~usc he is higlily thought of  in l>iologic,ll 
circles, man \  scientists \ \ere \\ illing ro l>clic\,c 
t l i ~ t  O'Toole li,id o\.crstcpped the b o ~ r l ~ d s  




