Ocean Research Under
Foreign Jurisdiction

Coastal states have been extending
controls over marine scientific research
by foreign scientists during the last two
decades through international agree-
ments affecting research on the continen-
tal shelf (/) and through unilateral ac-
tions. As negotiations proceed in the
United Nations Conference on the Law
of the Sea, it appears likely that coastal
state jurisdiction over research out to
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Kildow (5) concluded that the conditions
imposed by foreign nations had not sig-
nificantly harmed ocean research up to
that date, but she suggested that the
situation could deteriorate because of
the inherently political nature of the re-
strictions. In 1977, the Ocean Policy
Committee of the National Academy of
Sciences (4) stated that about half of the
cruises of the U.S. university oceano-

Summary. In more than one-fourth of recent cases, U.S. marine scientists desiring
to work off the shores of other countries were denied access or encountered
inordinate delays in approval of their requests. The regime for marine scientific
research proposed in the draft text of the Convention on the Law of the Sea may
alleviate some difficulties but will not change the predominant influence of political
considerations on decisions affecting clearance for research.

200 miles from shore will be confirmed,
probably along the lines set forth in the
current negotiating text (2). The new
regime would involve extensive obliga-
tions to the coastal state and would per-
mit the coastal state to deny or terminate
access without significant constraint,

Scientific interest in this coastal
boundary zone, which comprises some
37 percent of the ocean surface, is high;
it has been estimated that nearly half of
the work of major U.S. oceanographic
institutions has been in the 200-mile
zones of other countries (3). Many scien-
tists fear that future oceanographic re-
search will be crippled to the extent that
the new regime permits coastal states to
deny access to their waters or impose
unacceptable conditions on researchers
4). In effect, however, coastal state con-
trol over research has already been in
existence for a number of years, and an
analysis of U.S. experience in obtaining
clearances to foreign coastal waters
would permit some evaluation of this
fear.

After reviewing restrictions on U.S.
oceanic research up to 1972, J. A, T.
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graphic fleet scheduled in waters over
which other nations claimed control
““have been cancelled because requests
were denied, or have been hindered suf-
ficiently to prevent the cruise from tak-
ing place.”” Since there is a common
perception that restrictions on research
in foreign coastal waters have been in-
creasing, we examined data from 1972 to
1978 to see whether this was the case.

The Inquiry

Information was sought on the experi-
ences in obtaining clearance of academic
institutions that operate research vessels
and of the principal federal operators,
the Navy and the National Oceanic and
Atmospheric Administration (NOAA).
Most arrangements with other countries
are made through the State Department.
Where possible, records of both opera-
tors and the State Department were
searched.

Records of clearance events, that is,

" incidents where permission was request-

ed for a specific ship to work off a
specific country for some specified peri-
od of time, were examined. For each
event, the pertinent information included
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the scientific nature of the proposed re-
search, the chronology of steps in the
clearance process, the nature of coastal
state action, and a description of prob-
lems that arose. The data were incom-
plete and subject to inadequacies such as
the following. (i) Information was made
available by academic institutions and
NOAA but not by the Navy. (ii) No
information was obtained about opera-
tions abandoned when clearance was
considered unlikely even before the for-
mal clearance process was initiated, al-
though it is known that there have been
such cases. (iii) Records of both the
State Department and ship operators
were often incomplete or otherwise inad-
equate for the purposes of this study. (iv)
Information about informal arrange-
ments (those that did not involve the
State Department) was often missing,
and chronologies were often difficult to
reconstruct. (v) Data were not available
on block arrangements (those for a series
of cruises) with the Bahamas, Canada,
and Mexico.

Findings

In all, 441 clearance events were iden-
tified, including 321 from academic oper-
ators, 93 from NOAA, and 27 from the
Navy. Eleven academic operators were
identified, and five of these were respon-
sible for 82 percent of the events (6).
Clearance requests were directed to 68
countries. Mexico and Canada account-
ed for 25 percent of the events; 12 coun-
tries handled 61 percent of U.S. requests
for clearance (7). Sixty percent of the
events involved Latin American and
Caribbean nations and 10 percent in-
volved Canadian.

In 407 of the events, the outcome of
requests for clearance could be estab-
lished. In 85 (21 percent) of these events,
coastal state approval was delayed to
within less than 1 week of the scheduled
operation. In 30 (7 percent) of these 407
events, the coastal state effectively de-
nied access, either outright, by imposing
conditions unacceptable to the research-
ers, or by not responding to the request
for clearance. While there are not clear
year-to-year trends, there is evidence
that denials increased, from 5 percent
between 1972 and 1976 to 11 percent in
1977 to 1978. The increase in delays,
from 19 to 24 percent in the same peri-
ods, was associated almost entirely with
one country, Mexico.

There was no clear distinction among
scientific fields as to the frequency of
denials or delays. However, about one-
third of all events pertained to seabed
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studies, and nearly half of the denials
were for such investigations.

Difficulties in obtaining clearance from
some countries were more common than
with others. A third of the delays oc-
curred with Mexico; other countries
where delays were relatively frequent
included Venezuela, Canada, France,
Peru, Portugal, and the United Kingdom
(8). Countries with high rates of denying
clearance included Brazil, Trinidad and
Tobago, Mexico, India, Venezuela, Co-
lombia, and Spain. More detailed infor-
mation on these events is described in

9.

Difficulties in Obtaining Clearance

While the data for 1972 to 1978 do not
confirm the worst fedrs of marine scien-
tists about increased coastal state con-
trol over marine research, they do sug-
gest that the problem is significant and
growing. Nearly one-third of the re-
quests for clearance encountered diffi-
culties that appear to be the responsibil-
ity of the coastal state. Both the denials
and the delays have been costly in terms
of the inefficient use of scarce resources
and lost scientific opportunities. An ex-
amination of the apparent causes of
these difficulties may indicate whether
any can be removed.

In the events where the coastal state
appeared to be responsible for denying
access, nearly half occurred for no evi-
dent reason. In more than one-third of
the cases, arrangements were considered
inadequate by the coastal state or unac-
ceptable conditions were imposed. Ex-
amples include proposed coastal state
control over publications or ownership
of samples, misunderstandings or dis-
agreements related to participation by
the coastal state, alleged duplication of
work, charges of inadequate reporting of
previous work, and questions about
sharing research benefits. In the rest of
the events in which clearance was de-
nied, the coastal state considered that
the advance notice had been insufficient.
Most of these difficulties appear to be
inherently political rather than technical
in nature.

There were other cases where at-
tempts to conduct research were frus-
trated, but the coastal state did not ap-
pear to be primarily responsible (/0). In
some of these cases, the operator or the
State Department submitted requests too
late for favorable action; there were also
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a few cases of political difficulties unre-
lated to the proposed research, events
beyond control such as border wars.

The State Department has followed a
policy of refusing to recognize extended
jurisdictional claims that might jeopar-
dize the U.S. negotiating position at the
Law of the Sea conference. The claims
of some states for jurisdiction over all
research out to 200 miles has led the
State Department to suggest modifica-
tions of cruises so that observations
would take place in some jurisdiction
recognized by the United States (for
example, the continental shelf or 3-mile
territorial sea) for which clearance could
legitimately be sought. Scientists have
often viewed such arrangements as im-
pediments to research. The State De-
partment has also been unwilling to sub-
mit requests up to 6 months in advance
of a cruise as demanded by some coun-
tries.

Conclusion

The marine scientific research regime
described in the Law of the Sea negotiat-
ing text (2) gives coastal states much
more control over foreign research in
their coastal waters (out to 200 miles)
than has been generally accepted in the
past. Implementation of some provisions
will significantly increase the paperwork
and bureaucratic load. Yet some prob-
lems that have arisen in the past may be
alleviated by provisions proposed in the
new regime.

1) Activities for which coastal states in
their discretion may withhold consent
are listed (/1): those of ‘‘direct signifi-
cance’’ to exploitation of natural re-
sources as well as activities involving
drilling, explosives, or harmful sub-
stances, and the construction of artificial
installations; inaccurate information or
outstanding obligations are also listed.
Other kinds of investigations are to be
approved ‘“‘under normal circum-
stances.”’

2) Minimum conditions for the grant-
ing of clearance are stated (/2) and are
mutually accepted by countries that sign
a treaty. The draft treaty, however, also
states that the coastal state is free to
impose additional conditions unilaterally
(13).

3) The requirement for advance notice
of 6 months and the geographical exten-
sion and scope of coastal state jurisdic-
tion over marine scientific research are

stipulated (/4) and should no longer be in
dispute.

4) Delays in coastal state response
should be mitigated by the implied con-
sent provision (/5) that states that re-
search may proceed if there is no re-
sponse within 4 months of receipt of the
request for clearance.

When these or similar provisions come
into effect, and as coastal state interests
and capabilities in marine science contin-
ue to grow, cooperative scientific en-
deavors and clearances for research ves-
sels should become easier to arrange.
Yet the biggest change in the conditions
that affect U.S. marine research in re-
cent decades has been the increasing
influence of political over technical con-
siderations in determining whether ac-
cess to foreign coastal waters for re-
search will be permitted. Unless this
trend is reversed, any new law of the sea
will leave ocean research hostage to the
political relations among the nations con-
cerned.

Note added in proof. The Reagan Ad-
ministration has announced a review of
the draft convention, especially the pro-
visions on deep seabed mining. Although
the provisions on marine research have
not been mentioned, major changes in
one section could jeopardize agreements
on other matters.
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