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LETTERS

Love Canal and Legal Precedent

As Barbara Culliton indicates in the
article ‘‘Continuing confusion over Love
Canal’’ (News and Comment, 29 Aug.,
p. 1002), the interactions between law
and science are frequently complex and
difficult. Nowhere is this more true than
when courts must deal with problems of
toxicology or epidemiology, where, as
Culliton notes, different standards are
used in law and science. I believe, how-
ever, that Culliton and Science readers
may have been misled by some of the
quoted comments made by Anthony
Roisman of the Department of Justice.

The statutes that deal with the prob-
lems of chemical threats to human health
frequently do have an ‘‘endangerment’’
standard which requires less than cer-
tainty that harm will result (/). It was just
such a standard that was used in the Ar-
kansas case referred to by Roisman (2).
It is difficult to see, however, how that
case can provide a precedent for the
Love Canal problem. The Arkansas case
involved the current and future storage
and disposal of materials contaminated
by 2,3,7,8,-tetrachlorodibenzo-p-dioxin
(dioxin) on land currently owned by the
Vertac Chemical Corporation and pre-
viously owned by Hercules, Inc. The
court applied an ‘‘endangerment’’ stan-
dard and required Vertac, the current
owner, to take various steps to prevent
the escape of dioxin; however, the court
expressly refused to require Hercules,
the former owner, to do anything (3). In
the Love Canal situation Hooker Chem-
ical Corporation, the former owner, may
well argue that the Arkansas decision re-
garding Hercules is a precedent in its fa-
vor, not against it, as apparently con-
tended by Roisman.

Furthermore, there is a very important
difference between the type of legal ac-
tion in the Arkansas case and that in the
Love Canal case. The Arkansas case
was an action in equity seeking an in-
junction ordering the defendants to do or
not do specific things; Love Canal is a
tort/nuisance suit seeking monetary pay-
ments to compensate the plaintiffs for in-
Juries resulting from past actions of the
defendants. Equity actions traditionally
have less rigorous standards of causal
proof than do tort suits. Tort suits re-
quire a showing that *‘but for’’ the de-
fendant’s action the injury would not
have occurred ¢).

Courts have a great deal of difficulty
accepting statistical evidence as proving
‘‘but for’’ causation. Even the best pos-
sible scientific study (cytological, epide-

miological, or other) could merely con-
clude that ‘‘with a 95 percent (or 99 per-
cent, or any other level) degree of con-
fidence, this chemical pollution resulted
in these (cellular, physiological, health)
effects.”” Many legal writers think such a
statement might not be sufficient to per-
suade a court that ‘‘but for’’ causation
had been demonstrated (5).

In the Love Canal case, then, contrary
to the opinion expressed in Culliton’s ar-
ticle, attorneys may require much more
proof, not much less proof, than the sci-
entific community would; so much more,’
in fact, that it might be impossible for
scientific studies to meet the needs of the’
legal system. It may be that a legislative
change in the required proof of causa-
tion, as is included in some of the ‘‘su-
perfund’’ bills pending in Congress, will
be necessary to resolve this issue.

DANIEL A. BRONSTEIN
Department of Resource Development,
Michigan State University,
East Lansing 48824
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Geological Research

In 1979 the U.S. Geological Survey
celebrated its centennial. During a cen-
tury it established a reputation as the
world’s leading geological research insti-
tution. Sadly, its future does not look as
bright as its past. Present leadership has
diverted the Survey from basic geologi-
cal research and has halted many of its
important programs. Its problems are
not fiscal, as is often claimed to be the
plight of federal institutions, but appear
to result from poor leadership and mis-
direction.

The Survey has both taken on an in-
creasing number of regulatory and con-
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