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and published by numerous federal and private 
organizations, including newly formed ones 
such as the Bioelectromagnetic Society. The 
proliferation of reports and organizations could 
lead to effective problem-solving or could fur- 
ther fragment an already complex field and make 
effective problem-solving more difficult. Our ob- 
jective is not to suggest that one or the other will 
result. Rather, our objective is (i) to suggest, on 
the basis of past experience, that organization or 
increased funding alone will not solve problems 
of this sort and (ii) to give some reasons why 
this is the case. 
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On 28 April, after 5 days of trial, the 
U.S. District Court for the District of Co- 
lumbia ruled that a redesigned edition of 
Science Digest magazine had infringed 
on a registered trademark of the AAAS, 
the cover logo of Science magazine. In- 
fringement first occurred in October 1979 
when the Hearst Corporation published 
a "special edition" of Science Digest in 
which the word "Digest" on the cover 
had shrunk to 9 percent of the area occu- 
pied by the word "Science." In the regu- 
lar edition of the magazine, both words 
are the same size. Hearst has so far pub- 
lished three issues of the special edition, 
which is slated to eventually replace the 
regular edition. 

Throughout most of the trial, a copy of 
the special edition rested on a stand 
some 14 feet away from U.S. District 
Court Judge Joyce Hens Green, who in 
her 28-page opinion commented on the 
visibility of this exhibit. "Although 
abundantly cognitive of the true title of 
the magazine and the words which ac- 
tually existed on the cover, and forceful- 
ly straining for a more neutralized per- 
spective, the Court nonetheless contin- 
ually found the word 'Digest' blurring in- 
to oblivion." 

On the basis of this and a good deal of 
other evidence, Judge Green enjoined 
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Hearst from further publication of the 
special edition in its present form, ruling 
that the word "Digest" must in the fu- 
ture occupy at least 75 percent of the 
area occupied by the word "Science." 
The case is one of the few in which a 
court had found trademark infringement 
on the basis of word size, rather than 
meaning. 

During the trial, attorneys for the 
AAAS argued that Hearst had deliber- 
ately infringed on the\cover logo of Sci- 
ence in an attempt to lure new custom- 
ers. If this had been found true, it would 
have required Hearst to pay AAAS prof- 
its from the special edition as well as 
damages. The court ruled, however, that 
there was insufficient evidence of delib- 
erate intent to infringe. "In Hearst's se- 
lection for the title of its revised pub- 
lication a logo visually almost identical 
to Science, with 'Digest' virtually obfus- 
cated and therefore falling from sight and 
mind, there is the suggestion, but just 
that, of an intent to capitalize deliber- 
ately on Science's enviable good will, 
prestigious reputation, and alluring mar- 
ket." 

Science Digest first appeared in 1931, 
and for years it has been published as a 
small monthly, about the size of Read- 
er's Digest. Unlike the 14 other maga- 
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zines owned by Hearst, Science Digest 
in the past 15 years has failed to appre- 
ciably increase its circulation, and in the 
past 5 years has suffered a financial loss. 
In an attempt to upgrade the magazine 
and treble its circulation, Hearst 
launched the special edition as a test of 
commerical success. Unlike the regular 
edition, it is the same size as Science and 
Science 80. This special edition, accord- 
ing to the court, "is a flashy, up-beat 
magazine that differs from Science as a 
Philip Roth novel differs from a Shake- 
speare play, as Bo Derek does from 
Katherine Hepburn." 

The cover of the Winter 1979 issue an- 
nounced articles on "Sex and Survival- 
Our Erotic Origins," "Fuel from Wa- 
ter-Science says Yes," "Plus Urgent 
News on Radiation, Pain, Cancer, 
Smoking, Pesticides, Burns." Some of 
the stories, the court wrote, "recall the 
old Science Digest as far as their implau- 
sibility." 

At the trial, Hearst's expert witness on 
the design of the magazine covers testi- 
fied that because Science Digest's logo 
was designed as a "unitary title," a con- 
sumer approaching a newsstand would 
perceive the title correctly as "Science 
Digest." A key AAAS witness took is- 
sue with this, and testified as to his own 
confusion. Arthur Habel, a public rela- 
tions consultant by profession, had be- 
come familiar with Science over the 
years, and had read it continuously for 6 
months in 1974. Last fall, Habel saw a 
copy of the special edition of Science Di- 
gest in the office of a friend and thought 
it was a special edition of Science. He 
later wrote Hearst, asking for the "spe- 
cial edition of Science." All this became 
known to attorneys for AAAS during the 
discovery process, when they came up- 
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The "special edition" of Science Digest (left) is about the same size as Science. The regular 
edition (right) is about the same size as Reader's Digest and T.V. Guide. 

on Habel's letter in Hearst's files. "The 
circumstances," wrote the court, "un- 
der which Habel was located by AAAS's 
counsel serve to add great credibility and 
weight to his testimony." 

Hearst, in addition to arguing that the 
special edition did not visually infringe, 
argued that "Science" was a generic 
term for a class of magazines, and that 
the AAAS claim to the trademark should 
thus be canceled. Aspirin, to take a re- 
lated example, has become a generic 
term that cannot be registered. The 
court, however, dismissed Hearst's ar- 
gument. "[Hearst's] list of apparent can- 
didates for a supposed class of science 
magazines includes publications with 
such diverse sounding titles as Science 
Citation Index, Compost SciencelLand 
Utilization, Tire Science & Technology, 
to name a few. The only commonality 
among these publications would appear 
to be that their titles include the word 
'science.' 

"Yet even if there were some definite 
class of science magazines," the court 
went on, "it does not follow that 
AAAS's mark is a generic term for that 
class. Plaintiff's mark is 'science,' but 
neither its product nor any class of maga- 
zines constitute science. 'Science' refers 
to bodies of knowledge. The product is 
'magazine.' Simply characterized, 
plaintiff's mark is not generic, but de- 
scriptive." The court also noted that 
Hearst holds the registered trademark to 
a magazine with a similar title, Motor. 

On a slightly less esoteric issue, 
Hearst also alleged that Science had not 
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achieved a "secondary meaning' --an 
association in the mind of the buying 
public between the name of the product 
and the product itself or its source. This 
is an important allegation, since a trade- 
mark's secondary meaning bestows up- 
on a descriptive title the "distinctive- 
ness" which is a prerequisite for trade- 
mark protection. The court found, how- 
ever, that "AAAS has gone far beyond its 
burden, producing substantial evidence 
of Science's secondary meaning." 

Some of this evidence included the 
fact that the mark has been used continu- 
ously for almost 100 years, and that more 
than 1 million people received promo- 
tional materials from Science in 1979. In 
addition, attorneys for AAAS showed 
that Science is cited in newspaper arti- 
cles approximately five times a week. 
From May 1978 through April 1979, 
moreover, articles in Science were cited 
in 1048 stories in newspapers and other 
nontechnical publications throughout the 
country. These stories appeared in 412 
newspapers, 23 general interest maga- 
zines such as Time and Newsweek, and 
53 specialized publications. The at- 
torneys noted that very often it is cited in 
other scientific journals, one study find- 
ing Science the seventh most frequently 
referenced journal in the world. More- 
over, hundreds of thousands of reprints 
of Science articles are sold annually. 

In addition to the issue of secondary 
meaning, the question of intent to in- 
fringe upon the AAAS trademark 
loomed large at the trial. The evidence 
seemed straightforward. In January 

1979, the artist who eventually designed 
the present logo of the special edition of 
Science Digest met with Gilbert C. Mau- 
rer, president of the Hearst Magazine Di- 
vision, to discuss the graphics of the spe- 
cial edition. At this meeting, according 
to the court, Maurer asked the artist to 
redesign the logo. 

A critical question in court was wheth- 
er or not Maurer knew of Science and 
the plans for Science 80 when he did this. 
According to court records, Daniel But- 
ton, editor of the regular issue of Science 
Digest, sent several memos between No- 
vember 1978 and February 1979 to Mau- 
rer concerning AAAS, Science, and Sci- 
ence 80. In the third, received in Febru- 
ary 1979, Button discussed Science 
magazine and noted that there was a 
"copy attached" to the memo. Maurer 
testified in court, however, that he did 
not recall reading any of these memos or 
seeing the copy of Science. The court 
found this testimony hard to believe. "It 
is highly implausible that a man who had 
assumed full and personal control over 
the revitalization of a stagnant magazine, 
the single disappointment of a flourishing 
empire, would fail to read six memoran- 
da concerning such an important devel- 
opment as the plans of a prestigious sci- 
entific organization to introduce a poten- 
tially competitive magazine. The court is 
not convinced that Mr. Maurer, a force- 
ful executive and member of the Hearst 
Corporation's board of directors, could 
have failed further even to suggest ideas 
and provide guidance to his art director 
who testified that he blazed the new trail 
on his own without any directional 
scope." 

In its ruling, however, the court found 
insufficient evidence of deliberate intent. 
"At the minimum," the court wrote, 
"Hearst was careless, and carelessness 
is a factor weighing in favor of granting 
relief to AAAS." 

A fourth issue of the special edition of 
Science Digest is slated to appear at the 
end of June. For the moment, Hearst has 
not revealed how it will change the cover 
logo to meet the court-ordered require- 
ment that the word "Digest" occupy at 
least 75 percent of the area occupied by 
the word "Science." But change it must. 
Said the court in its written opinion: "To 
prevent irreparable harm to AAAS by 
the dilution of the distinctiveness of its 
trademark, the loss of control over its 
unblemished reputation for quality, and 
the diminishment of its goodwill, Hearst 
must be enjoined from publishing its 
magazine with the word 'Science' dis- 
played to such a predominance that the 
viewer is magnetized into perceiving it as 
the title." 
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