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Weight of Expert Testimony

In carrying out its mission to prevent “unfair methods of competition
in commerce, and unfair or deceptive acts or practices in commerce,” the
Federal Trade Commission often encounters conflicts between the testi-
mony of experts and that of users about the merits of a product. Such a
conflict has occurred in the case of the Evis Water Conditioner, which is
an oversized galvanized cast iron, or bronze, pipe coupling with an inte-
grally cast center post. The device is, according to the Evis Manufacturing
Company, designed to be installed in the supply pipe to improve the
quality of water for domestic or industrial use. The company advertises
that the conditioner has the following beneficial effects, among others: It
will solve hard water problems; reduce the cost of heating water; remove
grease; prevent or remove scale; prevent, reduce, or eliminate scum, rust
stains, and corrosion; retard the pitting of metal; leach out alkali and
salts; reduce the amount of water required for irrigation; improve the
texture or structure of soil; and increase the production of agricultural
products.

The Federal Trade Commission regarded these claims as false and
misleading and issued a complaint on 5 February 1954. After holding
extensive hearings to collect testimony from both users and scientists, the
FTC hearing examiner dismissed the complaint on 26 April 1956, despite
the fact that laboratory and field tests failed to substantiate any of the
claims made for the conditioner. He concluded, largely on the basis of
the testimony of users, that “it appears that we may here be confronted
with a device operating upon a principle unknown to or unrecognized by
present-day science” and added, “the scientists admitted that they did not
understand the theory upon which the Evis Water Conditioner purports
to operate.” It is fair to add that ncither the inventor nor the users
claimed to understand it either.

On 20 December 1956, the FTC remanded the case to the hearing
examiner for another go-round. On 30 June 1958, he again decided that
the complaint should be dismissed. The Commission was unwilling to
accept this recommendation and on 3 April 1959, in an opinion written
by Commissioner Sigurd Anderson, stated that the hearing examiner had
been in error in dismissing the complaint and ordered the Evis Manufac-
turing Company to discontinue making false claims.

Anderson pointed out that the results of tests run in laboratories or
practical installations were “almost wholly adverse to the Evis Water
Conditioner,” while the evidence in favor of the conditioner was “almost
entirely connected with the testimony of users.” The opinion noted that
the evidence from users was not obtained under scientifically controlled
conditions. Perhaps the most significant conclusion was this: “The scien-
tific evidence in the record almost entirely supports the allegations of the
complaint. The user evidence, in these circumstances, is of relatively little
value.”

This opinion sets no precedent: the Commission has made similar dis-
tinctions before. But the opinion does reaffirm the value of expert testimony
and the controlled experiment as legal evidence—a reaffirmation that will
hearten those who believe that decisions affecting the public interest should
be made on rational grounds.—G.DuS.



