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FRIDAY, NARCIH 5, 1886. 	 this right was repeatedly exercised. But such 
bargains were so clearly against public policy that 

REG LTI,ATIOS OF COXTRACT'S'. 
TCIEpresent age is fevtile in econonlical yrobleini, 

tlne 111 the main, to the great irllproreineilts in 
1 ~roductlton and distribution, and to tlle coiiseq~~ent 
r lldiiges in  the organ~zation of busmess enterprise. 
Among tlre questions that l l a ~ e  tllns arlsen, and 
nir lion tieniandlng solution, one of tile most inl- 
portant is that of tlle iegulatlon of contracts by 
.tatr anthontj.  It is lreld by sollie that tlle niak- 
ing (,f contracts sllould be Cree froill legal control, 
and that the itate should confine itself to enfor- 
ing; the due ]>erformance of them after they are 

inadc Othcrs luaintain that in the present con- 
{lltion of inclustlt y, wit11 rmnlellse inasses of capital 
eorlientratc~d nl a iingle hand, ol lu a siiigle board 
of (ontrol, tlie interference of the state is sonie- 
tilnes needed for tile protection of the weaker 
part>- to th r  c~i i t ract ,  or of the geneial puhlic. 
TTe 11ax e mitllessetl in recent years an exailiple of 
,tste ~nterierence nltll contracts on a great scale 
in "Lie Irish land lax . This nieasure not o n l ~  
releasecl tl~c. tenants fiom some portion of t h e i ~  
ac~rrinulat~clclehts. after the manner of a hank- 
~ ~ i l i t c ylax\, but ltt also pro\ ided certain tribunals to 
ti\ I enls foi tlltc fnture No greater interference 
n~ t bf ~ l e d o n ~  contract has occurred in niodern of 
times, and th r  example thus set nlag llaxe im- 
l~urtant results 131 tlie future. MTe Americans 
b a ~e ot this sort to 1106 a? yet any 1~1i;l t~~~es t lo i i  
deal \~-1t11; hut cases ale constantly aiising in 
~ ~ l r l c l lthe ynestlon of reg~~la t ingconiracts ap- 
1)cnrz. and the consideration ot it, therefore, can- 
not hegin too earlv. \Ire hespealr our readers' 
,ittention to the accompanying essays and to the 
lm7,ortant subject of n 11icl1 tiler treat. 

IPOli- FAR I I A  VE JIODEIZN IJ~PEOVEI1IE1V'FS 

tliey were done away with long hefore slavery as 
an institution was abolished. 

Where two parties to a trailsaction tlo not meet 
on equal terms, free contract nlay be the surest 
nleans of destroying freedom. Freedom, as far as 
it  exists, is the right to do as one pleases with him- 
self or certain objects : free contract is the right 
to limit that right. There are Inany instances in 
nllich more free contract now, means less freedom 
forever after. Self-enslavement was an extreme 
case: and belongs to past history : but there are 
niaily others which inr~olve tlie same principles i n  
practical shape to-clay. 

For instance: comnlon carriers t ry  to make 
special contracts which shall relieve then1 from 
common-law rssponsibility, and put the sllipper 
at  a disadvantage in  various ways. The courts 
refuse to enforce such contracts. The law not 
only assumes that the parties to the contract meant 
a great many things which they never thought of : 
it so~netimes insists that they dicl not mean certain 
things which they actually said and wrote. The 
courts are guided by consideratioils of public policy 
in interpreting transactions, and enforcing con-
tracts. A right of every man to make his own 
bargains, apart from and above such considera- 
tions, never has existed, and in a highly organized 
society it is hardly possible to conceive how it ever 
co~xld exist. 

Tlle practical question is, Wilere shall we draw 
the line ? And the point with which we are imme- 
diately concerned is this. Hare there been any 
industrial changes which make it seem desirable 
to draw the line differently to-day from what we 
should have doi~e half a century ago i, 

To this question it is safe to answer, Yes. Tlle 
growth of large permanent investnlents under 
concentrated management has developed a whole 

.TK PRODUCTIO-\T AND TRAIWPORT~~ITION system of new conditions affecting liability, dis- 
iYHAYGED THE PRTNCTPLE T H A T  MEN 
s'HCj7JLD B E  LEFT FREE TO iKAICE 
JEIR OTVA RAKGATh7Sb 

I. 
I w c n t ~bas been a time in the history of allnost 

e ,ery crvillzed race when a man had a right to 
' ,~rqain hirnself into s l a ~ e r y ,  if he chose, and 

crimination, and pooling. The old lams applied to 
the new facts produce in many cases an effect 
quite contrary to that wliich was designed : hence 
the demand for new laws, and for new interpreta- 
tions of existing laws. 

The growth of large investments of this kind 
dates from ahoat 1815. Three causes cornbined to 



fax or this g ro~r th .  The steam-engine gare the 
laige establishment its izlotive power : the moclern 
transportation sy~teni  widened its maiket ; the 
dereloptnent of the joint-stock principle ga\ e it  
the chance to secure the requisite capital from a 
number of small in~estors. Under these circum- 
stances me hare seen factorles displace home 
industry, and large factories crowd out small ones ; 
11-e hare seen turnpikes give place to local rail- 
roads, and local railroads consolidate into T ast 
systems. The factory or the railroad nlay be 
owned by a large number of stockholders, but it is 
controlled by a srllall number of managers. Each 
factory or railroad is managed as a unit, agalast a 
large number of enipioyees on the one hand, or 
a large number of shippeis on the other. This 
seliously aifects the truth of the assumptions on 
which the systenl of free contract is based. 

I t  has been assumed, that, under a systenl of free 
contract, competition would take care of prices, 
and responsibility would take care of itself. Eut, 
as a matter of fact, the large concerns hare 
managed to lessen their responsibility as their 
power incleased ; while competition has beconle 
so unceitain or spasnlodic in ~ t s  action as not to do 
the work which was expected of it. Each ot these 
points requires detailed explanation. 

In the first place, the may in which these masses 
of propeity are held tends to lessen the responsi- 
bility of the management. 

When a 1nai1 manages a private business of his 
own, he is personally liable for all the debts mhich 
may be incurred. When he puts his money into 
the stock of a corporation, he is liable only to a 
limited extent. His personal risk is greatly re-
duced. But this is not all. As corporations grow 
larger and larger, the proportion of the stock-
holders who can talie any active part in the man-
agement is constantly reduced. Tlle managers 
beco=e a distinct body, -a n  inside ling, ~vliose 
interests may at times direrge from the true inter- 
ests of the property. This is especially the case 
mliere most of the capital has actual17 been fur- 
nished by bondholders, to whom the management 
is not even nominally responsible. Where a man 
is handling property of his own, he may be trzsted 
to pursue a more conserratire policy : where he is 
handling property of other men, to vihom he feels 
little or no direct responsibility, his policy will 
often be speculative in the worst sense of the word. 
While the railroad inflation schemes of 1882 are 
fresh in our minds, there is no need of going into 
detailed illustrations of this fact. 

As long as tile chance for lnalcing money out of 
such abuses exceeds the chance for holding the 
management responsible, ~elf-interest will furnish 
no cure. And these abuses are clearly fostered by 

unlimited freedom of contract on the part of man-
agers. Tlle doctrine of zclt~avires is a sound though 
sorne~rhat clumsy protest against such freedom, 
The English principle, rigidly forbidding the direct- 
ors to have a personal interest in contracts with 
the corporation, is equally sound. Even the most 
strenuous advocates of non-interference must rec- 
ognize the necessity of some such restrictions on 
corporate management. 

There are special reasons why it is easy for a large 
concern to evade much of its responsibility to its 
employees. The matter of accidents mill serve as 
an illu5tration. 

Fifty years ago it mas usually not hard to 
place the responsibility, ill case of injury, in the 
conduct of any business. The ernployer worlied 
among the men. If he gave an order which re-
sulted in injury, it was his fault;  if he allowed 
the machinery to become grossly defective under 
his own eye, it was his fault. Otherwise the fault 
\\.as with the men to whom the accident occurred. 
To-day all this has changed. The employer no 
longer works among the men. He no longer gives 
his orders direct. He no longer has the chance to 
see the defects as they arise. If an order results 
in accident, it is easy for the employer to shift 
the responsibility upon a subordinate. If the ma- 
chinery becomes defective, it is easy to prove that 
the employee 1i.td the chance to seeit when the 
employer was not within a hundred yards of the 
spot. Even when the processes are dangerous, 
and are lrnomn to be dangerous, the employer can 
frequently relieve himself of all responsibility. 
The time vhen  the accident occurs will usually be 
cleternlined by the negligence of some employee. 
A molnentary inadvertence puts a special strain 
upon the alieady weakened machinery. A catas-
trophe follows, and a number of men are injured. 
But the employer can show that his machinery 
was no worse than that of other factories; that it  
was the negligence of some employee that occa-
sioned the disaster; that the men knew what 
risks they were running, and must take the con- 
sequences. 

This ill~istrates the danger of unrestricted har- 
gain. I t  is held that the man who accepts employ- 
ment in an industry which has been dangerously 
managed, tacitly bargains to take tlie consequences. 
The employer is practically relieved from legal 
responsibility. And yet inorally he is the responsi- 
ble party. To a far greater degree than the 
employee, lie has the knowledge and the power 
which should prerent the disaster. The law en- 
ables him to shift his responsibility upon the 
weaker party. I t  will not do to say that the 
employee takes his own risks. I t  is not a question 
between employer and employee alone : i t  is a 



question in which the whole community has an 
interest. If a man is morally responsible for the 
injury to another, and we allow him to he relieved 
of legal responsibility, we strain the basis of public 
opinion on which the enforcement of law rests. 
This fact is being gradually recognized. The Eng- 
lish employers' liability act of 1880 corrects some 
of the worst abuses of the principle of ' negli-
gence of fellow-servant ;' and a recent decision of 
the supreme court does much the same thing for 
the United States. 

I t  is not merely against their employees that 
large concerns can relieve themselves of responsi- 
bility. The case of carriers' contracts has been 
already alluded to. Were it not for the opposition 
of the courts, such a concern could thro\vresponsi- 
bility for clamage upon the shipper as easily as upon 
the employee. In  spite of all the courts can do, 
the carrier's position is so much stronger than that 
of the individual shippers, that he can often dic- 
tate his own terms in this respect. 

This brings us face to face with the other 
element in our position, - the fact, that, in  the 
every-day dealings between a large concern and its 
individual customers, free competition does not 
and can not readily exist. 

1. As a matter of fact, it does not. The local 
shipper, bargaining for rates mith a railroad, has 
no help from competition to protect him against 
mistakes of the manager. In an indirect way he 
receives some help, because it  is against the inter- 
est of the railroad manager to discouiage business 
along his route by higher rates than his competi- 
tors offer. But practically this principle is T iolated 
in thousands of instances, and competition affords 
no relief. Unless the manager makes his rates so 
high everjwhere as to tempt a parallel road into 
the field, no amount of individual injustice will 
work its own cure. The local shipper does not 
enjoy free competition. Even if the supply of 
transportation facilities is more than adequate to 
meet the demand, the supply is monopolized, while 
the demand is not. The competition is all one-
sided. 

It is much the same way mith a large factory 
dealing with unorganized employees, especially if 
the employee is so situated that he cannot readily 
change his residence. And it is so, to a far greater 
extent than we are wont to suspect, in the produc- 
tion and sale of manufactured goods. A few 
instances, like the Standard oil company, have 
become notorious, and have withdrawn attention 
from the rest ; but the number of industries where 
a pool or division of the field has been carried out 
is really very large. I t  is rare that for a weak 
individual, dealing with a strong organization, 
competition exists in any thing but name. 

2. As a matter of theory, competition cannot 
produce the effects which have been e s p ~ c t e d  of 
it. It te~~clsto lreep down profits, and limit average 
rates ; but it  does not plerent disastrous Auctua- 
tions, Lr protect the weaker iadividuals. Rather, i t  
harms them by causing discrimination in favor of 
the stronger and tnore ~ulscrupulous. This is one 
respect in which the industries of to-day differ 
froin those of a century ago. The larger the per- 
illanent in\.estment, the less good ancl more harm 
competition can do. What was nearly right for a 
bank or store, is partly wrong for a factory, and 
almost m h o l l ~  wrong for a railroad. 

The expenses of a railroad (and the same sort of 
reasoning might be applied to a factory) are of 
two Irinds,-fixed charges and operating expenses. 
Under the former head we include interest on the 
investment, deterioration, and the various ad-
ministrative expenses which are involved in the 
conduct of the business as a whole. Under the 
latter head we include train and station service, 
fuel, and the various items of expense involved in 
doing each individual piece of business. Fixed 
charges, as the name implies, vary but little as 
the volume of business increases or diminishes : 
operating expexses are nearly proportional to  the 
volume of business. 

In  order to attract new capital into the business, 
rates must be high enough to pay not merely 
operating expenses, but fixed charges on both old 
and new capital. But, when capital is once invest- 
ed, it  can afford to make rates hardly above the 
level of operating expenses rather than lose a given 
piece of business. This ' fighting rate ' may be only 
one-half or one-third of a rate which ~vould pay 
fixed charges. Pig iron in England in 1873 was 
three times as high as in 1578. Railroad rates, 
on the other hand, h a w  varied as much as this 
within a single year. 

The old theory of competition said, "Such fluc-
tuations cannot take place, because new capital 
will come in when rates are above cost, and old 
capival will withdraw when rates are below cost." 
The trouble with this theory, as applied to modern 
industry, is twofold : 1. Where there is a great 
deal of fixed capital, it can only come in slowly, 
and only withdraw slowly; 2. More irnportant still, 
the rate at which it  pays to come in is very much 
higher than the rate at  which it  pays to go out. 
Cost of service is calculated on two distinct bases, 
one of which includes fixed charges, while the 
other does not. The former may be two or three 
times as high as the latter. The difference is sufli- 
cient to give the chance for a comn~ercial crisis 
or for outrageous discrimination. 

Competition, if it exists a t  all, must exist either 
everywhere or somewhere. 111 the former case 



there is nothing to pay fixed charges, and it means 
ruin to the investors. In  the latter case the points 
which have no competition are made to pay 
something toward the fixed charges, while the 
others do not. This is discrimination. 

Wholesale discrimination, and wholesale sacrifice 
of interest, are both n~isfortunes to the con~mnnity. 
The customers cannot endure the foriner ; the in- 
vestors cannot endure the latter ; the community 
cannot afford to tolerate eit'her. In each case 
competition is carried to the point where it  en- 
courages the uilfittest rather than the fittest. 
Under a system of discrin~ination, it  is the more 
unscrupulous nlan mbogets the low rates. Under 
a sjstem of cut-throat co~npetition, it is the black- 
mailer who reaps tlle advantage. Capital is in- 
vested, not for the salre of its earning-pocver, but 
for the sake of speculative inanipulation and 
fraudulent contracts. 

Both these points have been to son~e  extent recog- 
nized by the public authorities. The doctrine of 
the 'reserved police power of the state,' awkwardly 
as it  has been sonleti~nes defined, is part of the 
law of the land, and is unquestionably sound in 
principle. I t  is clearly recognized under this doc- 
trine that there are man1 cases where competition 
either does not exist, or, at any rate, does not pro- 
tect against abuses of industrial power, and that 
in such cases the state is justified in interfering. 
Of late, the interferences have been more and 
niore directed against cases of discrimination as 
such, rather than extortion. For the protection 
of the investor, less has been actually established ; 
but the events of the last five years have sho\vn so 
clearly the danger of free cornpetition of capital 
in the hands of irresponsible managers, that the 
necessity of soine such protection is beginning to 
be quite generally adn~ittecl. 

Nost of the actual limitation of coi~lpetition has 
been done without the aid of the law, and to a 
large extent in defiance of the law. A pooling 
contract, or, in fact, alnlost any combination 
of capitalists or labcrers which n ~ a y  have the ef- 
fect of limit'ing coa~petition. has been placed on 
the sanle level with a gambling contract. I t  mas 
~ o i dfrom tlie beginning : the law could not en-
force it. Wl~atevermay be tllought of the desir- 
ableness of such combinations, there can be no 
doubt that this state of the law made them worse 
than they otilermisr would hare been. 1). com-
bination to which the la\\- will not lend its aid, 
almost l~ecessarily pursues a short-sighted policy. 
The worst features of the sjstem of combina.tion 
are intensified. 

That such conlbiilatio~~swill exist, whatever 
our lam~s on the subject, has beconle quite obx-ious. 
That ~unrc.gulnted c*onlpetition so~l~e t i~nes  produces 
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the worbt results, is also obvious. Wh3 not ailuv 
~ o l u n t a r y  regulation of such coml~etition witlini 
certain liillits, ant1 holtl tlle coinbination resjjon- 
sible for abuses m-11ich ]nay arise? An open. 
responsible, perhaps incorporated co~nbination oi 
capital or labor is in inany reipects better to den1 
.rvitli than a secret and lawless one. Rllcll p7111-

licity mould increase the power of combinations 
for goocl ; while the cllance for r \  il, .rvhetll~r bj <I 

.corner' or a ' bog cott,' would be greatly diruln- 
ished by responsibilitv. There is a clearly per- 
ceptible nlovemeilt of public opinion i11 this d~rec-
tion. How far it will carry 11s remains to he seen. 
In  England they I I ~ T  tpe gone 1nuc.h farther than \T 

h a ~ e ,and the results seein to be good. On tiic. 
continent theg- have golie n111ch further than in 
England. As far as concerns railroad policy. it is 
safe to say that the continental states have adoptetl 
tlle principle that the only way to prevent the 
abuse of free competition is to recog~lixe comhi- 
nation, ~ n c l  llolcl each combination responsible for 
\vl~atit cloes. 

Tlle snccpssive points may be sui~lmed1 l j J  a> 
follows :-

1. Tlle present century has ~vitn'ssecl ;i ra1)ill 
coilcentration of industrial pon-er in :L fen- liands. 

4. \Vhere power has been thus coi~cmtrated. 
responsibility has been lessened ;where contract i~ 
no~ninnlly free. the stronger party can shift tilt. 
responsibility upon tlle weaker. 

3, An individual clealirig with a large caoncerll 
cannot rely 011 free competition to protect Iiiru. 
Someti~nes it does not exist. and sometimc., it 
can not. 

And the practical conclusion is, that it i d  a 
great deal nlore important to put tlie responsibil- 
ity upon the shoulders of the nlen \\-ho have th r  
power, than to insist up011 a nominal freeiloiu 
which cloes not corrrsponcl to the facts. 

This paper is not inteniletl ;is a plea for exten- 
sion of governme~lt activity. Sucll txtension is 
threatened froin every iluarter, and it inrolvcs t h ~  
illost serious dangers, both politicaal aucl moral. 
To argiie in i'avor of imrest'rictetl freeclom of 
contract is siiilply to court such d:tnger. Xllo\~-
tlie enll)loyer to exempt liiiilself from responsi- 
bility, and you tlrive the community illto a sy-stell1 
of fa.ctory insl>ection. d l l o ~ \ ~  the railroad to inako 
arbitrary differences in  its charges, ant1 you fuy- 
nisli the niost powerful arg~iment in favor of 
state railroad o\vnership. To try to preserve 
freedom by chafing a t  the restrictions of 1111blic 
policy is siwply suicidal. 

For a nation to enjoy political liberty, it was 
necessary for its ~ n e ~ n b e r s  to resign soine of their 

former lawless independence : the alternative n-as 

despotism. To enjoy industrial liberty, it will be 




necessary to resign the ~ l a l n l  to indubtrial Ian- 
lessncw : the alteri~atire is socialism. 

AHTHUIIT. H II)J,EY. 

THISis a qi~estion in speculative jnrisl~rutience. 
I n  old. times we nex-er shonlcl have thought of 
debating such a question. I t  is, ho\vever, far 
fronl being a silly question in the tinies on ~vhicli 
we have fallen. I t  brings ant, uyo~ithe arena of 
debate, the major l~re~nise  of a. number of projects 
and cloctiilles \rhicll are now ad\-ocatetl ; and we 
know that t l ~ e  fallacies lurk most in tlie ass~lmp- 
tions of t l ~ e  ma.jor l~re~nise.  It is also a significant 
fact that we are forced to discuss speculative 
questions where specolation has no hnsiness, just 
\ohen speculati011 is condemned in its proper do- 
main, and wheu the true nses of llistory are 
ignored b)- those who want to use llistory out of 
its sphere. 

Status and contract, regulation and' freedom, 
combiliation and competition, are tlie juris11rude11- 
tial, the constitutional, ancl the econolnic facets 
of the sanle thing. Each couplet is con~plete in 
itself, and its parts are entirely complementary, as 
much so as heat and cold. Hence, if we narrow 
the field of contract, we shall extend that of 
status. We shall create new rights d e r i ~ e d  from 
the new status, either for all citizens or for t,he 
classes affected (e.g., the poor, debtors, employees, 
tenants), to which there will be no corresponding 
obligations ; :ancI n-e shall correspondingly extend 
the range of torts. We shall in like wanner shift 
the adjustment of freedom and regulation now 
existing in our ronstitutional law, di~ninishing 
indiridual responsibility, and increasing collective 
respoasibi!ity, in  the same degree. 

What, then, are the facts up011 1%-liicl~ we are 
invited to enter upon such a reconstruction of the 
\vllole body of jural relations on which our society 
is built ? 

For tile last three hiuldrecl years the best 
thought and labor of civilized men has been de- 
voted to  the effort to produce civil inst,it,utions 
which would guarantee to each individual the ex- 
clusive use of all his own po~\~ers  for the pursuit 
of his own encls; i.e., happiness, as he understands 
it ,  anit the ecluality of all before the l a v .  Such a 
thing as a11 econoniically free inan cannot exist, 
because our life on earth is held in conditions 
\\-hich we can nlodify only within narrow limits 
at best. The last ltundred years, however, have 
seen a growth of our power over the harsh condi- 
tions of life by a development of the arts, n~hich 
we never tire of glorifying. This development of 
tht: arts has macl~ necessary a new and very wide 

organizatioil of inankind for industrial purposes : 
it has prodnced a great deliiand for talent in  the 
way of organizing ancl executive ability, arld it 
has giren enorinous importance to capital (plant. 
tools, and ~r~acl~inery). TIE new organization is 
riecesiarily impersonal, automatic, and mechanical. 
The effect of liberty, combined with the new 
derelopment of the arts, has been to surround 
every man ill our society wit11 a great range of 
new chances, from the chance of becoming a 
gang-boss to that of b e c o ~ i l i ~ ~ g  great captain of a 
industry. Formerly a Inan niight rise, i t  is true. 
but the chances of doing so were limited to sol- 
diers, priests, a idroyal  favorites. A centl~ry ago, 
of two weavers, one might be a better \vorkmai~ 
than the other. He could profit h,y his snperiorit?- 
only within narrow limits. To-day one ~ n i g l ~ t  
renzain an operative, aticl tlie other become a 
great manufacturer. The nlodern state has, i11 
effect, thrown open the chances of success to all, 
in  the faith that thus the lllaxi~nul~i of industriaL 
power would bc cleueloped for all, and that the 
maximum of inclit idual happiness n-oulcl be at- 
tained for each. 

In large measure the ainl of fifty or a hundred 
years ago has beer1 realizetl ; hilt when we aim t o  
go on and realize it still no re completely? by a 
faller realization of liberty to win, and security to  
ha\-e and hold, we are nlet by a reaction. We artL 
told that liberty cloes not produce an ideal society, 
and that there are yet thousands of poor, unfortn- 
nate, and unhappy. There are 110 pure and LUI-

a l lo~ed  resi~lts of this so much boasted in-ogress. 
If liberty has opened chances uf wide imnprove- 
rnt.at and advance for the better and the best, it  
has opened cllailces of deterioration for the weak 
and unfortunate; equally great and as terrible as 
the others are glorious. If society lias offeretl 
chances a i d  given secixrity to the captains of' 
inclustry; it has only created a new order of 
nobles--plutocrats, in [act ; and the eflect of the 
development of talent has only been to bring con- 
trol of the industrial organization into the hands 
of a few po\verfnl men, who can readily combine 
to seek selfish eacls, and supplant coinpetition by 
conibination. 

Everyone kno~vs that there is son~e  measure of 

truth in all this. It is by no means strange that 

it should be exaggerated and enhanced by the 

partial interpretations an4 iucorrect generaliza-

tions which are sure to be made under such 

circumstances. How could it  be expected that. 

the world should go on at  the rate of the last cen- 

tury, and that some should not get dizzy and 

frightened at  t l ~ e  speed? How could it  be expected 

that all shoulcl keep their heads cool, and their 

judgment sonacl, so as to interpret correctly all 



