
Bendectin's teratogenicity, there was inade- 
quate proof that it caused a particular plain- 
tiff's birth defect. That would have been, for 
reasons the authors explain, a much stronger 
position, given the scientific record. Swan's 
testimony was a rebuttal to Merrell's strate- 
gic defense. 

In judging experts, the authors aim their 
critical artillery at plaintiffs' experts. Had 
they widened their field of vision, they 
mieht have fired at some of Merrell's ex- - 
perts as well. One researcher, hired by Mer- 
re11 to study Bendectin, wrote to Merrell 
that he hoped tvat Merrell would provide a 
more generous contribution to his universi- 
ty if the results of his work were to "save the 
company large sums of money in California 
courts." 

Sprinkled throughout the book and 
elaborated on in an  appendix is the authors' 
critical assessment of the entire Bendectin 
litigation. The epidemiology exonerating 
Bendectin as a teratogen is quite strong, and 
the plaintiffs' experts were guilty of many 
sins. Why was Merrell subjected to this 
litigation? Even though it has prevailed in 
all but two cases (both currently on appeal), 
Merrell spent an estimated $100 million to 
defend itself. 

The  answer begins with the lack of 
scientific evidence at the time the litiga- 
tion beean. The  authors advert to  it but - 
leave too much unsaid to permit a fair 
assessment of the Bendectin litigation. 
When the drug was first marketed in 1957, 
exclusively for pregnant women, n o  repro- 
ductive toxicity testing had been per- 
formed for any of its three ingredients. 
The  only epidemiological study focusing 
on  Bendectin's teratogenicity until the 
mid-1970s was performed by Merrell em- 
ployees and was of such poor quality that 
Merrell ceased relying on  it in litigation. 
Even in 1980, when the Food and Drug 
Administration held an  Advisory Com- 
mittee meeting on the matter, the evi- " 

dence on  Bendectin was inadequate to 
rule out a doubling of specific birth de- 
fects. Despite that, Bendectin's labeling 
contained no  mention of the possibility of 
birth defects until 1981, after the drug had 
been routinely prescribed to millions of 
pregnant women. Combine that uncer- 
tainty with several disreputable episodes 
in Merrell's past (including criminal con- 
victions in connection with its MER/29 
drug), and one begins to understand why 
plaintiffs and their lawyers targeted Ben- 
dectin. Though uncertainty and culpabil- 
ity are not proof of causation, it seems 
implausible that the litigation ever would 
have begun if the drug had been adequate- 
ly tested by Merrell. A lesson that emerges 
from Bendectin litigation is the signifi- 
cance of adequate safety research. 

Vignette: Press Relations 

"This is John Lear, science editor of the Saturday Review ofLiterature, calling from 
New York." Heavy emphasis on "calling from New York," then a long pause waiting 
for me to recover from the thrill of hearing from such an important person, in New 
York, no less. Actually I did know who he was and had often characterized him as 
the anti-science editor of the Saturday Review. He continued: "I read of your recent 
report of the discovery of radiation belts of the Earth and thought that I would do 
a piece on this subject. What I found remarkable was that such important work had 
been done at a midwestern state university." Well, I don't think that I responded 
with any profanity but I did manage to convey a suggestion as to what he could do 
with his piece and hung up. The next day, the president of my university, Virgil M. 
Hancher, called me to report that Mr. Lear had called him to complain about my 
discourtesy. I then gave a brief explanation of my reaction, at the end of which 
Hancher replied "I promised Lear that I would call you and you may now consider 
that I have done so. And, by the way, Van, my congratulations!" I never heard from 
the matter again. It's great to have a boss like that. 

-James A.  Van Allen, in  Discovery of the Magnetosphere (C. Stewart Gillmor and 
John R. Spreiter, Eds.; American Geophysical Union) 

The authors find another lesson. They 
emphatically endorse the "gatekeeping" 
role for judges established by Daubert. Cen- 
tral to this argument is the authors' abiding 
conviction that judg3s are better able to 
determine valid science than juries. "Lay- 
people have trouble understanding statisti- 
cal arguments," the authors observe. True 
indeed, but do judges understand them bet- 
ter? The  evidence is sparse, but an  experi- 
mental study by Gary Wells reveals judges 
having similar difficulties in processing and 
reasoning about statistical evidence. 

Judges in court may have certain advan- 
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