New rulings cast
doubt on_efforts
to encourage
diversity in
science

SCIENCE POLICY

Backlash Strikes
At Affirmative
Action Programs

The connection between a contract for building high-
way guardrails in Colorado and efforts to encourage
diversity in science may not seem obvious, but it’s wor-
rying educarors. The reason: The contract in question
was the focus of a decision, handed down last June by
the U.S. Supreme Court, that has sent shock waves
through the federal government’s affirmative action
programs and cast doubt on the future of efforts aimed
at boosting diversity in science.

The Supreme Court case—brought by a white-
owned company called Adarand Constructors Inc.,
which lost the guardrail contract to a minority firm
because of a federal affirmative action policy—is just
one in a series of events signaling a sea change in U.S.
policies on opportunities for women and minorities.
Soon after the Supreme Court decided in Adarand’s

UC REGENTS v. BAKKE: 28 June 1978.
Supreme Court decision ruled a UC Davis medical
school program unconstitutional for using race as
the sole criterion for special admission. However, it
reaffirmed the right of universities to use race as
one of many criteria for admission.

EQUAL OPPORTUNITIES IN SCIENCE AND EN-
GINEERING ACT OF 1980: 12 December 1980.
Act instructed the National Science Foundation to
seek to boost the participation of women and mi-
norities in science and engineering. Mandated
some specific programs, including visiting profes-
sorships for women, and encouraged parallel pro-
grams for minorities.

ADARAND CONSTRUCTORS v. PENA: 12 June
1995.

Supreme Court ruling in favor of Adarand Con-
structors, a white-owned construction company
that lost a bid to a minority-owned firm. Qutlaws ra-
cial preferences by federal agencies, except where
preference programs are narrowly tailored to fur-
ther compelling government interests.

UC REGENTS RESOLUTION: 12 July 1995.
Resolution eliminates race, religion, sex, color,
ethnicity, or national origin as criteria for admission
to the University of California. Effective fall 1997 for
graduate programs, spring 1998 for undergraduate
admissions.

EQUAL OPPORTUNITY ACT OF 1995: Pending
in Senate and House.

Prohibits the federal government from discriminat-
ing against, or granting preference to, any indi-
vidual or group based on race, color, national ori-
gin, or sex. Does not prohibit recruitment of quali-
fied women or minorities to the applicant pool, as
long as no quotas or preferences are involved.

CALIFORNIA CIVIL RIGHTS INITIATIVE: To be
on the fall ballot in California.

Prohibits the state from discriminating against, or
granting preference to, any individual or group on the
basis of race, sex, color, ethnicity, or national origin.
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favor, Senator Bob Dole (R—
KS) introduced the Equal Op-
portunity Act of 1995, which
would outlaw all federal race
and gender preference pro-
grams. Across the country,
California has led the way in
efforts to purge affirmative ac-
tion from education: The Uni-
versity of California (UC)
Board of Regents last July or-
dered the end of preferences
in admissions and hiring, and
the California Civil Rights
Initiative (CCRI), which will
be on Californians’ fall ballot,
would quash all state prefer-
ence programs, including some
highly effective science enrich-
ment programs for kindergar-
ten through grade 12 (K-12).
And California is not alone, as
other states have proposed
similar bills.

The rulings are too new for
policy-makers to be certain
about how they will affect the
mix of Americans who choose
science and engineering ca-
reers, but if California is a sign
of things to come, the news
could be grim: Educators there
predict that regulations al-
ready in place will mean fewer
minority faces at top UC cam-
puses. And the CCRI, if it
passes, could torpedo efforts to
recruit minorities into science
statewide. Some observers pre-

dict that although the backlash

may end some programs open only to women and mi-
norities, it will promote systemic improvements in sci-
ence education. But affirmative action’s staunchest
proponents are preparing to defend their efforts against
these legal challenges, arguing that diversity programs
are so badly needed that systemic reforms alone cannot
get the job done. Meanwhile, top administrators insist
their support for diversity will not flag. “NIH has as firm
acommitment as it has ever had” to increasing diversity
in science, says National Institutes of Health (NIH)
Deputy Director Ruth Kirschstein.

The nation’s bellwether

In California, the debate over affirmative action came
toahead last summer, when the UC governing board of
regents drafted a rule outlawing racial and gender pref-
erences in hiring and admissions. That resolution,
which met with protests from faculty, students, and the
chancellors of UC’s nine campuses, will have a dra-
matic effect on student admissions, according to a UC
task force that met last fall (Science, 9 February, p. 752).

UC accepts the top 12.5% of California’s high
school graduates. But only 5% of black and 4% of His-
panic high school graduates are in that group. Cur-
rently, applicants who are underrepresented minorities
(blacks, Hispanics, and American Indians) get extra
points, but the regents’ order will end that practice
within 2 years. To try to maintain diversity anyway,
task force members were charged with finding criteria
to substitute for racial preferences. They used UC's
database of applicants to test models based on criteria
such as socioeconomic class, geographical distribution,
or whether an applicant was the first family member to
go to college. But no matter how they cast their net, the
model admitted many more Asians than blacks or His-
panics, because 32% of the state’s Asian high school
graduates—including poor students and immigrants—
fall within the magic top 12.5%.

The task force concluded that the effect of the re-
gents’ resolution is likely to be most profound on Berke-
leyand UCLA, the two campuses where applicants face
the stiffest competition. Those campuses will see “pre-
cipitous drops in the number of blacks and Hispanics,”
predicts task force member and UC Davis biologist
Merna Villarejo.

And the drop in diversity is likely to be even greater
than that predicted by the task force, say some faculty
members involved in recruiting top minority students
in science. “The message that was given by [the regents]
was a very nasty one [that UC] is not necessarily going
to be a very hospitable place” for minority students,
says Stanley Prussin, a nuclear engineer who directs
Berkeley’s Professional Development Program for mi-
norities. Some top minority students are already staying
away, even before the new admissions rules have gone
into effect. The representation of blacks in the pool of
undergraduate engineering applicants at Berkeley
dropped 27% this year, and the number of blacks in the
top tier of engineering applicants dropped by 40%, says
Alice Agogino, director of Berkeley's Minority Engi-
neering Program.

These impacts may be bad enough, but educators
fear they could be amplified if voters pass the CCRI
next November. That would ban any preferential treat-
ment by the state based on race, sex, or ethnicity. It’s
tough to predict the initiative’s chances—poll re-
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sponses swing from 81% to 29% support, depending on
how the law is described. Penda Hair, director of the
Washington, D.C., Regional Office of the NAACP
Legal Defense and Educational Fund, says that if the
CCRI became law, it would likely put a stop to science
enrichment programs for girls or minority students.

A prime example is MESA, an ef-
fective statewide program for middle
and high schoolers, which reaches
1200 minority students each year and
sends 62% of them on to science pro-
grams at UC. Ward Connerly, a UC
regent and supporter of the CCRI, ar-
gues that such programs needn’t be
targeted by race or sex but can work
just as well if they are aimed at public
school districts that produce relatively few UC-eligible
graduates. But MESA Director Michael Aldaco counters
that if the program didn't target kids by race, it would
serve many fewer minorities.

Echoes of California?

On the national front, the Dole bill and a companion
bill in the House echo the CCRI. Worries about anti-
affirmative action laws are running high in federal sci-
ence agencies, which sponsor a spectrum of programs.
Their efforts range from those that provide grants only
to women or minorities, such as the National Science
Foundation’s (NSF'’s) visiting professorships for women,
to K-12 education programs that target girls or minori-
ties, but benefit all students. “Obviously, we're con-
cerned about it,” says Luther Williams, assistant direc-
tor for education and human resources at the NSF. “If
the political positions that have been announced are
sustained, it could have very profound implications.
The most Draconian, | suppose, could be a congres-
sional mandate that prohibits programs aimed at mi-
norities or women or persons with disabilities.”

While officials nervously eye developments in Con-
gress, they are already trying to assess the implications of
the Adarand decision. Although Adarand doesn’t rule
out affirmative action entirely, it requires such pro-
grams to be “narrowly tailored” to address a specific goal
judged to be in the government’s interest. Broad, sweep-
ing measures to advance a particular group based on the
general notion of past discrimination won't fly. Instead,
the burden of proof is on administrators to show that
their programs are necessary, either because past dis-
crimination specifically kept women and minorities out
of science, or because it’s in the state’s interest to tap
their talent. As a result, the Department of Justice has
ordered a review of programs for women and minorities
in all federal agencies, including NIH and NSF.

The NSF's review, due to be completed within 3 to
5 months, according to Williams, is analyzing programs
to see how well they succeed—and how well they could
be defended in court. “What is driving the review is
how do you make your programs stand up to legal chal-
lenges,” says policy analyst Daryl Chubin, director of
the division of research, evaluation, and communica-
tion at NSF.

Although it’s not yet clear how the lower courts will
interpret Adarand, observers say the reviews could re-
sult in a range of outcomes. Agencies may judge some
programs as indefensible and scrap them rather than
risk having them declared unconstitutional. “When
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The Affirmative Action Debate

Sparks fly when the topic of affirmative action arises. Here, in separate
interviews with Science, passionate advocates present opposing positions.
. Attorney Penda Hair (pro, shown at left) directs the Washington, D.C,,
g office of the NAACP Legal Defense and Educational Fund. Ward Connerly

(con, shown below) is a Sacramento, California, businessman and member
of the University of California Board of Regents; he spearheaded the recent
regents’ resolution on race- and gender-blind admissions.

' (On racial preferences)
Connerly: “The first objection I have to preferences is that ... the Consti-
tution doesn’t allow it, unless there are very narrowly tailored circum-
stances to justify it. ... Colorblindness is the official policy of this nation.”
Hair: “Sometimes you have to take race or gender
into account to get beyond it. ... Affirmative ac-
tion equalizes a system that stands against women
and minorities. There is no other way to neutralize
those factors, because [they are] so amorphous.”
(On discrimination)
Hair: “We know the discrimination is there. There
are massive amounts of data.”
Connerly: “I don't buy the notion that the statistics
translate into patterns of discrimination. ... There
is such a thing as freedom of choice. There may be people who are not
inclined culturally or otherwise to pursue math.”
(On merit)
Connerly: “[With preferences] the whole reward system gets thrown out the
door. ... When you give a preference to one, you are distributing a disadvan-
tage to somebody else.”
Hair: “Scores are not a measure of the whole person. ... What affirmative
action tries to do is give some credit for the fact that we know that women
and minorities have had a tougher time and have had ro overcome barriers.
... Affirmative action has the benefit of measuring the whole person.”
(On the importance of diversity)
Hair: “[Affirmative action] allows business or government to use all of
Anmerica’s talent and not limit it to one race or one gender. ... [It] produces
a diverse student body, which is good for everybody. It is good for those 4.0
students with top SATs to be exposed to persons ... who come from poor
communities and poor schools. There is massive agreement among educa-
tors that that type of diversity is essential for a well-rounded education.”
Connerly: “Instead of focusing on diversity, we ought to be focusing on
trying to instill in all students, regardless of their race, the notion that you
have to work hard, you have to get good grades, and the reward for that will
be [admission to] the public institution of your choice.”
(On the success of affirmative action)
Connerly: “I don't think that it is helping black people. ... In 1978 [at the
University of Californial, 4% of our student enrollment was black. Today it is
still under 5%. ... The only way we can get a critical mass [of minorities at a
campus like Berkeley] is to admit them under ‘special admits.’ ... They are not
prepared for the rigors of a Berkeley. ... They are devastated because they can’t
make it, and they drop out, and they don’t get a college education at all. ”
Hair: “I do not believe that affirmative action is supposed to bring unquali-
fied people into positions. [When that does happen], that is an argument for
mending it in particular applications, but it is not an argument for ending it.”
-M.B.

people are concerned about legal challenges, they tend
to act conservatively,” notes Catherine Didion, presi-
dent of the Association of Women in Science. On the
other hand, if agencies decide to defend some programs,
they may be on solid legal ground, says Martin
Michaelson, an attorney with the Washington, D.C.,
law firm Hogan & Hartson. The Supreme Court has
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For more on diversity
in science, see the
on-line forum on
Science's Next Wave
on the World Wide
Web at <http://
sci.aaas.org/
nextwave/
public.htm[>

affirmed the right of universities to use race as one of
many admissions criteria. Moreover, many NIH and
NSF programs stem from congressional mandates, such
as the Equal Opportunities in Science and Engineering
Act of 1980, which specifically directed NSF to increase
participation in science by underrepresented groups.

The dearth of minorities and women in science will
also provide a defense against legal assaults on such
programs, says attorney Hair, of the NAACP Legal
Defense Fund: “When the courts start looking at the
particular programs, many of them will be upheld, be-
cause they are justified.”

The programs most at risk may be those that qualify
as “set-asides,” because they are open only to women
and minorities. But Hair believes that even after
Adarand, such programs can be legally justified if they
meet a clear need. “We don’t believe that limiting
programs in certain circumstances to one race or one
gender is going to be fatal,” she says. Decisions on
individual programs will most likely come down to a
cost-benefit analysis of legal risk versus success, predicts
one government official who spoke on condition of
anonymity: “What agencies will bring to bear on the
decision is how important certain programs might be,
relative to their legal risk.”

Even some supporters of affirmative action agree

that reviews of the potency of these programs are
needed. Indeed, many feel that they haven’t worked
very well, for despite 20 years of effort, faculty and
graduate students in most fields of science are still over-
whelmingly white, and, to a lesser extent, male. One
reason, says Kati Haycock, of the American Associa-
tion for Higher Education, is that the K-12 public
education system fails to bring minorities into the
mainstream. That’s an argument in favor of the newest
wave in affirmative action: systemic efforts to raise the
level of all students (see p. 1902). These programs are
also “less likely to be problematic under the Constitu-
tion than other types of remedies” that favor certain
groups, says Hair. For both these reasons, programs such
as MESA are reorienting themselves to be more sys-
temic, focusing on teacher training to improve science
education for all students. That approach “is not based
on anything having to do with race,” says MESA Direc-
tor Aldaco, and so should be immune to the CCRI. He
argues for the importance of both this and a more
targeted approach. And as CCRI and its counterpart
bills move forward, affirmative action supporters will
need to rally all their defenses, from legal strategies to
systemic change, in order to continue their efforts to
diversify science.

—Marcia Barinaga
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nation’s agenda,as a pubh
- Centers for Disease Contrs
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