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A Parting Shot From a Closed Case 
T h e  latest headline-grabbing investigatory report in the case of in Paris with scientists from the Pasteur and the U.S. Centers for 
Robert Gallo and the discovery of the AIDS virus reads like a brief Disease Control (CDC) and reviewed data that showed the simi- 
for the prosecution in a scientific fraud case against the National larity between the two viruses. He also told OSI that "the same 
Cancer Institute researcher. And perhaps that should come as no virus type was suspected, I would say, by.. .the early part of 1984." 
surprise, since the 10 June report summarizes files the Office of Onek's critique of the report notes, however, that in April 
Inspector General (OIG) of the U.S. Department of Health and 1984 there "were many apparent differences between LAV and 
Human Services (HHS) turned over to the U.S. Attorney in HTLV-111." For example, the French did not believe LAV includ- 
Maryland to support a possible criminal prosecution of Gallo and ed the surface protein, gp41, that was the basis for Gallo's initial 
his former chief virologist, Mikulas Popovic, for allegedly making blood test. In light of this, Onek contends, Gallo believed that 
false statements on a patent application for an HIV blood test. LAV and HTLV-111, "though being of the-same 

The U.S. Attorney decided in Janu irus type, might be different subtypes." 
ecute, citing legal obstacles and diffi- the CDC data, Onek dismisses it as "inher- 
culties in proving intent (see main liable" because the French, unlike 
text). The OIG's report, which was not use a confirmatory assay. 
leaked to the press within days of being .. IG details several instances in which 
completed, is a "closing investigative Gallo said LAV only grew transiently in his lab 
memorandum" for the files. It rarely bal- and contrasts them with statements he later 
ances charges against rebuttals-and made to the contrary. As the report noted, 
reaches no conclusions. Gallo has said his early statements referred 

The 3 5-page report goes over much of only to growing LAV in quantities large 
the ground covered by HHS's Office of enough for a commercial blood test. 
Research Integrity (ORI) and its predeces- Perhaps the most explosive charge in 
sor, the Office of Scientific Integrity (OSI), the OIG report involves the "pool" experi- 
which found Gallo and Popovic guilty of ment,..in which Popovic says he combined 
making false statements in papers they pub- several suspected HIV isolates to try to 
lished on the discovery of the AIDS virus. jump-start the growth of one of them. 
The charges against Popovic were thrown The virus that came out of the pool; 
out by an appeals board; OR1 subsequ Gallo has.always maintained, is the iso- 
dropped the charges against Gallo. late IIIB, which was used to develop his 

Gallo, who .iould not ,comment p blood test. But the OIG memo states 
about the details of the OIG report, sa ason to doubt that pool experiment.. . 
"obviously is not anything new" in it. "What really was done." Specifically, the report notes that no IIIB isolate 
I've read are misunderstandings, mistakes, and things taken out independent of LAV was ever found, and recent analyses of 10 
of context," he contends. Joseph Onek, Gallo's attorney: went samples Popovic said he put into the pool revealed that four of 
further. O n  23 June Onek sent the OIG a six-page critique of the them did not contain any HIV. Though the report doesn't state 
memo, which he called "a disgrace" and said f'should be with- it, the implication is that the pool was a fiction used to hide the 
drawn immediately." Onek said the memo was "filled with an fact that Gallo's lab stole LAV. 
extraordinary number of errors reflecting deliberate factual dis- Onek counters that this point "makes no sense" and stresses 
tortions, scientific illiteracy and obvious bias." that six of the 10 samples did contain virus that was neither IIIB 

The report reviews an investigation conducted by OIG be- nor LAV, implying, according to Onek, that the pool clearly did 
tween October 1991 and January 1994. The investigation cen- exist. What is more, he attacks the implication that Gallo and 
tered on events dating back to 1983, when France's Pasteur Insti- Popovic stole LAV, pointingout that they had an isolate, RF, that 
tute sent Gallo's lab a presumed AIDS virus, which they called could have been used for the blood test. "The existence of RF 
LAV. Shortly after Gallo published evidence in May 1984 show- removes any motive for Dr. Popovic or Dr. Gallo to misappropri- 
ing that the cause of AIDS was a virus he called HTLV-111, which ate the French virus and strongly supports the contention.. .of an 
he said his lab independently isolated and grew, it was discovered accidental contamination." 
that LAV and HTLV-111 appeared to be identical, . Finally, the OIG's memo asserts that a patent exaqiner who 

In a sworn declaration Gallo gave to the Patent and Trade- evaluated HHS's application was unaware of the exteni df the 
mark Office in 1986 defending a 1985 patent awarded for a blood French work and notes that Gallo had aduty to disclose it. Indeed, 
test based onHTLV-111, he stated that when the patent was filed, the examiner told the OIG that had she known more about work 
"my colleagues and I did not consider LAV and HTLV-111 to be with LAV, she would have declared an "interference," the 
the same or even substantially the saqie virus." He also said he saw two patent applications on hold. An interference was in fact 
"no evidencen.that LAV was the cause of AIDS at that time, and declared only after the Gallo patent was issued. Onek, who did 
he claimed that Popovic had only "temporarily" >transmitted not address this point in his critique, noted to Science that a May 
LAV to a. cell line, suggesting that they had not grown it in 1984 Gallo paper cites the French work as being "in press." 
sufficient quantities to characterize it or to have had LAV con- In a parting shot, the memo's conclusion notes that although 
taminate HTLV-111. the U.S. Attorney's office declined to prosecute, it said the deci- 

The memo attacks on several fronts the claim that Gallo sion "does not mean that we believe [Gallo and Popovic] should 
believed LAV and HTLV-111 were different. I t  points out that on continue to receive their annual royalty payments" from the 
17 March 1984, Gallo asserted during a lecture in France that he patent. Gallo has so far received a total of $688,237. 
believed HTLV-111 was "very similar" to LAV. On 6 April, he.met -J.C. 
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package through the Freedom of Informa- menclature of the various H N  isolates. rently total $36.8 million, while the French 
tion Act (FOIA). One of the documents These enclosur~s in rhe correspondence test has earned only $5.7 million. 
Schwartz sent was a 26-page memo from the from Schwm to V m u s  apparently didn't Schwam fired back on 13 June that he 
Pasteur's New York attorneys that read, in produce the desired effect, and so, in April, was *'deeply shocked and greatly troubled by 
part, "the Mmton Administration need not Schwartz stepped up the pressure with a let- your response!' Schwm further urged 
perpetuate a lie." The memo further warned ter that included a 1992 memo &om Michael Varmus to relent, writing* "I am afraid that 
that if the Pasteur didn't receive a bigger Astrue, then the top lawyer at HHS, to the cooperation which has existed between 
share of the blood-test royalties, the United then-HHS Secretary h i s  Sullivan. In this our two institutions, and more generally be- 
States would be sending "a frightful message "Eyes h l y "  memewhich I3333 would not tween scientists, will be greatly damaged!' 
to the international scientific community: release under FOIA but Science has obtained Then came .the OIG's 10 June report. 
Dan't cooperate and don't coliaborate." from other sources-Astrue contends the Two weeks later, Varmus mote Schwartz a 
Varmus did not reply. On 24 March, Pasteur doesn't have a valid ka1 argument letter with a different tone. Although Var- 

Schwartz wrote again, including an &davit to receive more royalties because "there is no mus noted that neither the U.S. Attomey 
gfven by Pasteur researcher Eranpise Barre.- showing that Dr. Gal10 or other of nor HHS's OIG ever faund "deliberate mis- 
Sinoussi to OR1 investigators on 13 Novem- the Department deliberately sought to mis- m i s - d u c t  by the Government," he wrote, "Were 
ber 1993. In her &davit, h6-Sinoussi re- lead the French to entice them to enter into I to be persuaded that a change in our current 
counted a conversation she had with Popo- [the 19871 settlement agreement." arrangement for distribution of royalties is 
vic during a bus ride at Gallo's annual lab In spite of this lack of a legal case, Astrue warranted, I would surely take steps to see 
meeting in 1992. Barrt-Smoussssi, who played recommended that the U.S. voluntarily re- that a change is made." He added: "When we 
a key- role in the Pasteur's isolacidn of W, linquish its share of future royalties to the last spoke you reiterated your wish for an 
said she and Pbpovic discwd the famous F r d .  The $2 million in royalties HHS was acknowledgment from me appropriate to the 
"pootn experiment Popavic did to develop receiving annually were "buying mwe neg- aurent state of knowledge. that the Etench 
the IlIB isolate. In this experiment, alluded atives than positives," wrote Astrue. And the virus was used by [NIH] scientists in develop- 
to in one of the S&nm papers, Popovic says dispute, he argued, was a "considerable dis- ing the American test kit. I am entirely open 
he pooled culture fluids from several AIDS to taking steps that appropriately accomplish 
patients, hoping this would increase the that goal, which you and I share." He sug- 
c h c e s  he could get the AIDS virus (which 1 gested that Schwartz send "a concrete pro- 
had proved extremely difficult to culture) to 'The adnowledgement . p a d  setting forth the elements d such an 
grow. According to Bam5-Sinoussi, Popovic of the role of the I a&ow1edgmentn to HHgs general, counSeh 
told her he had mixed LAV with his hde- b t e u r  attorney Epstein sggs in light d 
pendent isolates. If this were true, it wsuld be Pa~teu r in isolati the OIG wrt, "any fuot&qghjf ~ l r a  
M admission that P ~ v i c  had Lnow@ly, I\lDS.aUsing vir HHYs psrtrntght lead rhe Pas~pur.to sue;&rt . 
used the French vitllS to create: 1113-in d i m  to an independem mty& &ne 
short, that he had stolen L.AV. very S~OW to OCC~! '  hr HHS in 1992 by the Chicago law. f@ 

In addition to this el~plosive document,. Allegretti & Witcoff Ltd., the U.S.-patent 
rests on fina legal ground. The A l b g k i  
report, which was obtained by Scienoe, p l l s  
out how the origimal Fremh patpnt appiica- 

tractionn for key AIDS tion was inferior to the US, dne, and it con- 
ma;fchers and &- cMes that even if Gallo made fake state- 
& that was putting ments during the parent dispute, the patent 
'%stmi$ an relarions would only be invalid if it could be proven 
&& the French and that the statements were htended to de- 
i l i i q i n g  interna- ceive. Gallo's disputed statements "might be 
&mal scientific coop- subject to variable interpretatiens but they 

* *tion Astrue, now are not primafixie *,P the repart said. 
gmml  'counsel at The debate m r  the patent royalties 
Biqen Enc. in Massa- should come to a had. when Varmus and 
chusetts, stresses he Schwartz meet on 13. July. The occasion will 

X -, particular, she wrote, "in my mind it was was m saying Oallo did wrong. be the annual meeting of the board of thrt 
, obvious that LAV'had been put in the Varmw finally replied to S w a m  on 8 French and American AIDS Foundation, 

.; ' when I spoke with Mika Popovic."Therefm, June, In his "considered judgment," the NIH which was established by the Reagan-Chiic '+ -thud, "our discussions about the directot wrote, the royalty .arrangement agreement to oversee royalties from the two 
procedure' did not concern whether should stand. "I share your sense Ehat yhe blood tests. If the board-which includes 

' 

hr1$yib-&@ trim or m, but about the fact acknowledgement of the role d the Institut Gallo, Vmus, Montagnier, Schwartz, and 
thaf LAY g w m t  of the pool and why." She Pasteur in isolating the AIDS-catis& virus t w ~  addirianal representatives from eat& 
said &&&d d&, in fact, believe that she was was very slow to occur, causfng much b- siddecides to reallocate royalty money by '- 

"giving nedir information to ORI" and indeed trating litigation and other unp;oductive ac- giving more to the French, some observers, 
"never rnexltidthis talk" to anyone before tivity," wrote Varmus. "I am deeply sorry that like former HHS general counsel Astrue,.be- 
a c m d  k~. those events occurred." But, v&us contin- 

Popw-ic, who noar wopb at Sweden's Kar- ued, the contribution of HIH . scientists 
61inska Imtitute, tdd Science last week that should also be remgni;led. "~oth h ~ n d ~ ,  as it 

!r he was "shocMn by BarreSins>ussi's tnem- were, were necessary to grip the problem." 
:. ory at; their cm~etsation. ltds ridiculous," Vmus a h  noted that rheNIH.@as giving 

says Popvie, "We didn't discuss the pool at up much mare than the k c h  in the 50-50 
all." Instead, he says, they d i s c d  the no- q l i ~  since Wlties fPom the US, test cur- 
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lie* &thL decade-old feud d d  be seetleckd" 
"My guess is absent new informatiw th is .is : 
pereringout? Then again, like trick bidday, 
candles, this case has proven time and 
that just when you thihk the flame i.s ytI it 
suddenly flares vp again. 

-Jon Cahen 




