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Latest state court figures indicate that na-
tionwide the most severe sentence, prison,
was. given to 46% of convicted felons, and
the least severe, probation, was given to
47% (1). Hence, more than 90% of all
convicted felons received either the most or
the least severe of the widely permissible
penalties. Some observers recommend re-
placing current sentencing practices with a
more graduated punishment system. Be-
tween prison and probation would exist a
range of highly used and rigorously enforced
intermediate sanctions. A felon receiving
an intermediate sanction would be placed
under the supervision of a probation officer
but, unlike routine probation, would be
closely supervised through electronically
monitored house arrest, weekly contacts
with the probation officer, and drug testing,
and would be subjected to such additional
penalties as a split sentence (a jail stay as
part of the probation), a heavy fine, and
community service.

Under proposed schemes, candidates for
intermediate sanctions would include some
of the felons now receiving minimal proba-
tion supervision (2) and some of those
currently receiving prison. Regarding the
latter, proponents argue that 15 to 25% of
felons today receiving a prison sentence
could be safely diverted and given an inter-
mediate sanction in the community (2, 3).

" Expanded use of intermediate sanctions
has a variety of overlapping aims, including
cutting government spending by reducing
reliance on costly prisons, satisfying the
public’s desire for punishment through pen-
alties other than imprisonment, and mak-
ing probation a more credible penalty to the
public by making prison a real possibility for
any breach of sanction requirements (2).

To learn more about the current use of
intermediate sanctions in the justice sys-
tem, | analyzed results from a follow-up
survey of convicted adult felons placed on
state probation in 1986. The survey tracked
12,370 probationers for 3 years, from 1986
to 1989. Statistically weighted, the 12,370
represented 79,000 probationers.

State courts in 1986 sentenced 268,000
adult felons to probation (4). The estimate
is based on samples of cases drawn from
court and prosecutor records of 100 coun-
ties in 37 states selected to be nationally
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representative. Samples from 32 of the
counties in 17 states, consisting of 12,370
adult probationers altogether, formed the
subjects for the follow-up. In all, 79,000
felons were given probation in the 32 coun-
ties in 1986, approximately one-fourth of
the national total. The follow-up survey is
based on information contained in state
criminal history repositories and probation
agency files.

Noncompliance and
‘Lax Enforcement

The follow-up investigated the prevalence
of 12 intermediate sanctions. In all, 91% of
the follow-up subjects had at least 1 of the
12 (Table 1), revealing that a graduated
punishment system already exists. Whether
probationers actually complied with sanc-
tion requirements was also investigated
with survey data available on 10 of the 12
sanctions. | focused my analysis on sanc-
tioned probationers who completed their
probation term by the time of the follow-up
in 1989 (22% of follow-up subjects). Re-
sults indicated that sizable numbers were
discharged from probation before having
fully complied, including 24% of those
ordered to participate in alcohol treatment,

Table 1. Intermediate sanctions among proba-
tion follow-up subjects: their frequency of use
and relationship to rearrest rates. S, sanc-
tioned; U, unsanctioned.

Rearrested for

Intermediate tSanc- felony (%)
. ioned
sanction (%) EEE—
S U
Any sanction 91 45 37*
Treatment
Alcohol treatment 14 38 43*
Counseling 10 35 43*
Drug treatment 23 50 50
Surveillance
Residential placement 5 44 42
Drug testing 31 52 48
House arrest 1 42 43
Day reporting 1 27 43*
Intensive supervision 10 56 39*
Retribution
Split sentence 50 50 37*
Community service - 12 35 43*
Supervision fees 32 42 42
Victim restitution 29 40 43

*Significant difference (P < 0.05) between sanctioned
and unsanctioned.
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20% ordered for mental health counseling,
32% ordered for drug treatment, 25% or-
dered placed in a residential facility, 33%
ordered for drug testing, 31% ordered for
house arrest (5), 35% ordered for day re-
porting (6), 21% ordered to perform com-
munity service, 69% ordered to pay super-
vision fees (7), and 40% ordered to make
restitution.

Altogether, 49% of sanctioned subjects
had not fully complied by the time of their
probation discharge. Of the noncompliant
probationers, only a minority of them
(21%) had been punished with jail confine-
ment for their noncompliance (8). One
reason more were not punished is that
disciplinary hearings were not held in most
of the noncompliance cases (52%).

These results suggest that, at present,
intermediate sanctions are not rigorously
enforced. One reason may be inadequate
resources for enforcing and monitoring
drug tests, house arrests, community ser-
vice, payment of fines, treatment partici-
pation, and the like. From 1977 (the first
year of national probation expenditure
data) to 1990 (the latest year), prison,
jail, parole, and probation populations all
about tripled in size. Yet only spending for
prisons and jails had accelerated growth
in overall government expenditures. In
1990, prison and jail spending accounted
for two cents of every state and local dollar
spent, twice the amount spent in 1977.
Spending for probation and parole ac-
counted for two-tenths of one cent of
every dollar spent in 1990, unchanged
from what it was in 1977 (9).

Inadequate funding may not be the sole
reason for lax enforcement. To some ex-
tent, financial penalties are not enforced
because collecting fines is not a priority of
many probation agencies, and neither is it
something that the agencies generally do
well, according to Morris and Tonry (2).
They recommend that this activity be
privatized (2). Regarding intermediate
sanctions more generally, Petersilia (2) dis-
cussed the possibility of having probation
surveillance performed by police rather
than probation agencies, explaining that
police are better structured, manned, and
trained for that activity than probation
agencies (10).

Whether or not such reforms are adopt-
ed, given current indications of widespread
noncompliance with intermediate sanc-
tions, the likely net impact of a policy
making prison a real possibility for any
breach of requirements would actually be to
raise, not reduce, prison population. To
explain, prison diversion would reduce pris-
on population, but the reduction might be
more than offset were offenders currently
receiving probation routinely sent to prison
for sanction violations.
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Prison Diversion

One of the proposed ways of expanding
intermediate sanctions usage is through
prison diversion. Felons who would other-
wise receive a prison sentence would in-
stead be placed on probation, where they
would be subject to rigorously enforced
intermediate sanctions. The proposal raises
two policy issues: (i) How well at safeguard-
ing the public does probation do compared
to prison? (ii) Does probation with inter-
mediate sanctions provide greater safety
than routine probation?

Regarding the first question, I compared
rates of rearrest for serious crime (felonies or
serious misdemeanors) between the proba-
tion follow-up and a follow-up survey of
felons released from prison in 1983 (11). In
all, about 63% of 109,000 released prison-
ers were rearrested within 3 years; whereas,
43% of 79,000 probationers were rearrested
within 3 years. But these data do not
warrant a conclusion about whether proba-
tion is better than prison. Naturally proba-
tioners did better than prisoners. In large
part they were selected for probation pre-
cisely because they did not have an exten-
sive prior criminal record and therefore
posed a lesser threat of continued criminal-
ity. Comparison of the subjects from the
two follow-ups matched on a measure of
prior record (prior arrests) (Table 2) illus-
trates the impact of the selection process in
producing widely different overall rearrest
rates between probation and prison. Proba-
tioners had a rearrest rate 20 percentage
points below prisoners. However, after
matching on prior arrests, this difference
disappeared. That is, had the probation
follow-up had the same mix of first offenders

and repeaters as the prison follow-up, the"

overall rearrest rate of probationers would
have differed little from that of prisoners

Table 2. Probation (Prob.) and prison follow-up
subjects compared on (i) percentage rear-
rested, by prior arrests, and (i) prior arrest
percentage distribution. The 43% rearrest rate
for probation includes cases missing informa-
tion on prior arrests.

Rearrested

Number  within 3 years FOII(?,/V‘;'UD

of prior (%) °

arrests

Prob. Prison Prob. Prison

Total 43.0 625 100.0 100.0
0 36.2 38.1 56.6 9.1
1 51.1 48.2 19.9 10.8
2 58.3 54.7 10.7 10.8
3 63.0 58.1 5.6 9.7
4 721 59.3 3.4 8.0
5 59.8 64.8 2.0 7.0
6-9 69.3 67.7 1.5 18.8
10 ormore  86.2 78.8 0.3 25.9
792

(12). Thus, neither prison nor probation is
clearly superior to the other in deterring
future crime among those punished. These
results agree with numerous past recidivism
studies involving comparisons of probation-
ers and prisoners matched on prior record.
When a difference was found, sometimes it
favored probation, other times it favored
prison, but the difference usually amounted
to no more than a few percent, hardly
compelling evidence of the advantage of one
sentence over the other given the uncertain-
ty about the adequacy of matching that
invariably exists in studies of this kind (13).
To evaluate the second question, I com-
pared recidivism rates between probation
follow-up subjects who received a particular
intermediate sanction and those not receiv-
ing that sanction. Results were mixed (Ta-
ble 1). Certain sanctions were associated
with reduced rearrest rates during the 3-year
follow-up period (alcohol treatment, psy-
chological counseling, day reporting, com-
munity service), some with increased rates
(intensive supervision, split sentences).
Other sanctions were unrelated to rearrest
rates (drug treatment, residential place-
ment, drug testing, house arrest, supervi-
sion fees, victim restitution). However,
these results are ambiguous because sanc-
tioned and unsanctioned probationers dif-
fered in terms of risk of continued criminal-
ity. Consequently, the pre-existing risk dif-
ference rather than the effect of a sanction
could possibly account for any rearrest rate
difference observed between sanctioned and
unsanctioned probationers. To illustrate,
intensive supervision was generally for
high-risk offenders, such as persons with
prior arrests and convictions, frequent drug
abusers, males, and the unemployed. Inten-
sively supervised probationers had a higher
rearrest rate than others, not necessarily
because intensive supervision made them
worse but in large part because they were
high-risk offenders and high-risk offenders
had high rearrest rates. Similarly, proba-
tioners ordered to receive alcohol treatment
had a lower rearrest rate than others, not
necessarily because treatment helped but in
part because offenders with alcohol prob-
lems tended to be older than others and age
was inversely related to recidivism.
Randomized experiments with interme-
diate sanctions overcome these interpreta-
tional difficulties. To date only intensive
supervision has been subjected to such
tests. But because intensive supervision is
actually a combination of intermediate
sanctions (for example, frequent drug test-
ing combined with house arrest and weekly
contacts with a probation officer), their
results have significance beyond the ques-
tion of whether one sanction alone is effec-
tive. Unfortunately, experimental results
have been disappointing. No difference has
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been found in recidivism rates between
probationers randomly assigned to intensive
supervision and those assigned to routine
probation (14). Petersilia and Turner inter-
preted results as challenging the basic prem-
ise of intensive supervision: “that increased
surveillance will act as a constraint on the
probationer and the likelihood of detection
will act as a deterrent to crime” (15).

If Petersilia and Turner are correct,
whatever public safety risks are associated
with prison diversion would apparently be
undiminished by imposing intermediate
sanctions on diverted offenders. Relative to
public safety, the best that can be said for
diversion is that probation does as well as
prison at deterring future crime among
those punished. Still, one crime reduction
benefit of prison over probation is clearly
sacrificed by diversion: prison’s capacity to
protect the public by physically restraining,
or incapacitating, the offender.

How many crimes will be committed
that would have been averted depends on
the target of the diversion policy. A policy
of diverting first offenders (those with no
prior arrest) would reduce prison use by 9%
but add to probation caseloads some num-
ber of first offenders with an overall 3-year
rearrest rate of 38% (Table 2). Some, but
not all, of the 38% would have been avert-
ed (16). Diverting both first-time and sec-
ond-time offenders would reduce prison use
by about 20% (9.1 + 10.8%) but the
rearrest rate of the added caseload members
would then climb to 44% (the weighted
average of 38% and 48%).

Unless prisons make offenders profound-
ly worse (and there is no evidence of that)
(17), and unless removing an offender from
society merely creates an enticing job open-
ing for an otherwise law-abiding person to
fill (and there is no persuasive evidence of
that either, certainly not for most offenses)
(18), such prison diversion policies would
increase the level of crime above what it
otherwise would be (19).

It is not obvious, however, that the
increase would be large enough to detect in
either of the nation’s two crime indicators:
the Federal Bureau of Investigation’s mea-
sure of crimes reported to police, and the
Bureau of Justice Statistics’ (U.S. Depart-
ment of Justice) measure of both reported
and unreported crimes. Separate studies
found that the potential impact of, first
doubling, and then tripling the size of the
U.S. prison population; was nontrivial:
doubling the prison population from 1973
to 1982 potentially reduced reported crime
by 10 to 20% below what it otherwise
would have been, thereby potentially pre-
venting from 66,000 to 190,000 robberies
and from 350,000 to 900,000 burglaries in
1982 alone (20); tripling the prison popu-
lation from 1975 to 1989 potentially re-




duced reported and unreported violent
crime by 10 to 15% below what it would
have been, thereby potentially preventing a
conservatively estimated 390,000 murders,
rapes, robberies, and aggravated assaults in
1989 alone (21). Fewer than 390,000
would have been prevented had prison di-
version proponents succeeded in at least
slowing prison population growth from
1975 to 1989. How many fewer is difficult
to say, but the number could have been
substantial even under a modest diversion
policy. For example, the cost, in terms of
violent crimes not prevented, of a 15%
diversion policy would have been about
90,000 victims in 1989 if diversion were
not done selectively (22). The cost, if done
selectively, remains for prison diversion
proponents to say.
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