Psychologists and Psychiatrists as
Expert Witnesses

On behalf of the 90,000 members of the
American Psychological Association (APA),
we are writing with regard to the article
“The expert witness in psychology and psy-
chiatry” by David Faust and Jay Ziskin (1
July, p. 31). In particular, the APA is con-
cerned that this article is organized and
presented in a manner that leads to the
overly narrow conclusion that the courts
should consider excluding psychologists and
psychiatrists as expert witnesses.

The difficulties inherent in providing clin-
ical information for use in the courtroom are
not new. In fact, they have been made
apparent, in large part, as a result of the
research-based, self-scrutiny that psycholo-
gists have characteristically applied to their
clinical activities. The fact that this research
indicates that clinical judgments are not as
valuable for answering legal questions as we
would like does not mean that they are of no
value. To draw such an absolute conclusion
is akin to “throwing the baby out with the
bathwater.”

Perhaps the most crucial issue creating
difficulties when mental health professionals
provide expert witness testimony (apparent-
ly overlooked by Faust and Ziskin) is the
basic distinction between how clinical ques-
tions are answered and how legal questions
are answered. Answers to clinical questions
take into account as many of the complex
factors as possible that have an impact on an
individual’s behavior and provide as com-
plete a picture of that behavior as possible.
Legal questions, on the other hand, must be
answered in an absolute (“yes” or “no”
fashion. The problem is created when one
attempts to transform complex clinical an-
swers into legal answers that require simple
absolutes. The fact that this process may be
difficult and problemiatic is not grounds for
avoiding it altogether. In fact, the adversari-
al system is designed to do this very task.
Furthermore, the “battle of experts” referred
to by Faust and Ziskin is inherent in the
adversarial process and can be found any
time a legal question requires nonlegal infor-
mation from experts.

The article covers much of the same
ground as has dppeared in previous reviews
(1) and disregards a wide body of more
recent research that demonstrates acceptably
high reliability for many psychological and
psychiatric diagnoses (2). Instead it relies
heavily on research relevant to diagnostic
classification and prediction of violence to
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demonstrate the difficulties inherent in mak-
ing clinical judgments. Yet these specific
activities are only two isolated components
of a total body of knowledge that can be of
value to judicial decision-making. They by
no means comprise the broad range of com-
plex judgments that clinicians make in daily
practice or that they can offer to aid the
court in understanding the evidence, deter-
mining a fact at issue, and ultimately making
legal decisions.

Diagnostic classification alone is rarely, if
ever, the basis on which legal determina-
tions are made. Such legal questions as
insanity, disability, and competency are
based more on the judge’s or jury’s under-
standing of an individual’s behavior and
ability to function in specific situations than
on what specific diagnosis is assigned to that
individual. Legal determinations of insanity,
for example, may be made in cases where a
wide variety of diagnoses are found, includ-
ing dissociative disorders, impulse control
disorders, mood disorders, and schizophre-
nia.

With respect to the prediction of violent
behavior, psychologists and psychiatrists
alike have typically been reluctant to give
predictive testimony. However, the U.S.
Supreme Court, in the case of Barefoot v.
Estelle (463 U.S. 880, 1983), endorsed the
use of expert testimony in predicting future
violence. The court recognized what it
termed “shortcomings” of these predictions,
but reasoned that the fact-finder and the
adversary system would be competent to
take account of its shortcomings.

Clearly, expert witness testimony should
not be used to make assertions beyond the
limits of the expert’s knowledge and ability.
But to argue for a cautious approach to the
use of expert witness testimony can not be
equated with arguing for the elimination of
experts in the courtroom.
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Response: Fowler and Matarazzo purport
to write on behalf of the entire American
Psychological Association membership, as if
there were unanimity. However, they are

not writing on behalf of the many psycholo-
gists like ourselves who have criticized the
role of mental health experts in the court-
room and who also belong to the APA.

Fowler and Matarazzo suggest that our
focus on diagnosis and prediction of vio-
lence was narrow and potentially mislead-
ing. However, the article was by necessity a
synopsis, with limited examples, of a mas-
sive and wide-ranging body of literature.
Science could hardly permit us to reprint our
2000-page text and its nearly 1400 citations
that comprehensively document the limits of
the expert witness in psychology and psychi-
atry (1). Many other clinical judgment tasks
pertinent to courtroom activities, such as the
capacity to detect simulated brain damage or
psychosis, determine past mental states,
identify the more suitable parent in custody
disputes, or achieve valid conclusions by
integrating complex clinical data also lack
supportive scientific evidence or face consid-
erable negative literature. Indeed, although
Fowler and Matarazzo describe complex
clinical judgment as an exception to the
limitations we detail, there are few areas in
the social sciences in which the research is so
consistent in demonstrating otherwise.
Many studies show that the integration of
even a few variables may outstrip clinical
judgment capacities or that exceedingly sim-
ple actuarial methods equal or exceed the
accuracy of clinicians attempting these feats
2).

Fowler and Matarazzo state that we omit-
ted more current research on such topics as
diagnostic reliability and counter with Ma-
tarazzo’s 1983 article. Twenty of the cita-
tions in our article, in fact, were as recent as
or more recent than this Matarazzo citation.
Further, Matarazzo’s article was written
when initial research, some of it promising,
appeared on the third revision of the diag-
nostic manual. However, a number of later,
more up-to-date studies produced negative
findings and thus raised serious doubts
about reliability (3). Nor do Fowler and
Matarazzo mention that, subsequent to Ma-
tarazzo’s review, the diagnostic manual has
been revised once again, in the absence of
formal reliability studies, leaving the profes-
sion to guess about the effects of these
changes and the applicability of prior re-
search.

In research on classification and in many
other areas, there may be some positive
literature, but when so much negative litera-
ture exists simultaneously there remains, at
best, substantial doubt about the issues
studied. If professionals cannot resolve their
own controversies on the most basic issues
and principles, how can the jury be expected
to do so? Courts serve to settle legal, not
professional, disputes.
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