
resistance is still unknown. However, 
the properties of resistance of cultured 
cells to MTX, including (i) a stepwise se- 
lection of progressively resistant cells; 
(ii) an increase in a specific protein pres- 
ent at low levels in sensitive cells, which, 
when present in larger amounts, results in 
resistance; and (iii) stable or unstable re- 
sistance in the absence of selection pres- 
sure, have analogies both in antibiotic 
(31) and insecticide resistance (32). Re- 
cently Normark et al. (33) have, in fact, 
shown that penicillin resistance in E. coli 
K,2 obtained by stepwise selection results 
in chromosomal amplification of the gene 
for 3-lactamase (penicillinase). 

Our studies with MTX resistance pro- 
vide further rationale for the principles 
of drug therapy (whether for bacteria, 
malignancies, or insects), including the 
use of multiple drugs, each in sufficient 
amounts to effect killing separately; 
treatment for only as long as necessary 
and with drugs not retained in the envi- 
ronment; and use of a second set of mul- 
tiple drugs if resistance develops (1, 34). 
On the basis of the concept of gene am- 
plification as a mechanism of drug resis- 
tance, the drugs used should not be 
counteracted by amplification of a single 
DNA sequence. Our results suggest that 
the prolonged administration of a single 
drug in ever increasing concentrations, 
which is retained in the environment, is 
precisely that form of administration 
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most likely to result in amplification of 
genes in a stable state, thereby imparting 
stable resistance. 
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The Act for Preservation of American 
Antiquities became law in June 1906 (1). 
The act was passed during a time in 
U.S. history when people first began to 
realize that the American frontier, cele- 
brated in Frederick Jackson Turner's 
epochal paper (2), was not endless, and 
that the time had come to conserve the 
nation's natural resources and preserve 
its historical and archaeological heritage. 
Since the 1890's there had been great 
public interest in the art and history of 
the Indians of the southwestern United 
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States, and this interest had created a 
great demand for authentic prehistoric 
artifacts. As a result, ruins and cliff 
dwellings, such as Casa Grande, Mesa 
Verde, and Chaco Canyon, were indis- 
criminately excavated and vandalized. 
There were no state and federal laws that 
provided for the protection of prehistoric 
sites, and there were few professional ar- 
chaeologists. Thus, the need for pro- 
tective legislation was particularly acute 
when the Antiquities Act was passed in 
1906. 
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The act, which was codified in section 
433, title 16 of the U.S. Code, prohibited 
the appropriating, excavating, injuring, 
or destroying of any "historic or pre- 
historic ruin or monument" or "object of 
antiquity" found on government-owned 
or -controlled land, without the per- 
mission of the secretary of the depart- 
ment of the government having juris- 
diction over the land (3). The act was 
drafted and presented first to the Ameri- 
can Anthropological Association and the 
Archaeological Institute of America by 
the archaeologist Edgar Lee Hewett. 
Hewett's draft bill was introduced in the 
House of Representatives and the Senate 
in early 1906, and after passage it was 
signed into law by President Theodore 
Roosevelt. 

The legislative history of the Antiqui- 
ties Act-that is, the record of debates 
and reports on the bill in committees and 
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on the House and Senate floors-provides 
little insight into the intended breadth of 
the statute. The legislative history is im- 
portant because courts look to it in inter- 
preting the meaning of laws. However, 
the Senate report indicates that the pur- 
pose of the bill was the preservation of 

facts. Diaz told the attorney during a 
telephone conversation that he had 
found approximately 22 face masks, 
headdresses, ocotillo sticks, bull-roar- 
ers, fetishes, and mud dogs in a medicine 
man's cave on the San Carlos Indian res- 
ervation. The attorney offered to pur- 

Summary. The Antiquities Act of 1906, which has provided the legal basis for pro- 
tecting the U.S.'s prehistoric and historic heritage, is no longer adequate. Artifact hunt- 
ers and collectors have descended on national forests and U.S. parks in ever-increas- 
ing numbers. The drafters of the 1906 act could not have anticipated the lucrative 
market in prehistoric artifacts in the 1970's. The act has come under attack in the 
courts as being unconstitutionally vague. In light of the recent criminal prosecutions 
under the Antiquities Act and the constitutional challenges, reviewed in this article, 
the authors propose a new Antiquities Act which expands the scope of the act to 
include those who would deal in artifacts taken unlawfully from federal lands and 
increases the criminal penalties for a violation of the act. 

"relics." The entire report is less than a 
page and the important language is less 
than a sentence (4): 

... in view of the fact that the historic and 
prehistoric ruins and monuments on the pub- 
lic lands of the United States are rapidly being 
destroyed by parties who are gathering them 
as relics and for the use of museums, colleges, 
etc., your committee are of the opinion that 
their preservation is of great importance. 

The remaining legislative history is 
found in the House debate on the bill. 
Representative John Lacey, who in- 
troduced the bill in the House, stated 
that the object of the bill "is to preserve 
these old objects of special interest and 
the Indian remains in the Pueblos in the 
Southwest . ." (5). 

Archaeologists, historians, and pa- 
leontologists have relied on the act as the 
legal basis for protecting cultural and 
fossil resources. Despite the passage of 
additional legislation in 1935, 1966, and 
1974 which regulates cultural resources 
on federal lands, the 1906 act remains 
the only piece of legislation which im- 
poses criminal penalties for actions detri- 
mental to the preservation of these re- 
sources. 

Review of Cases 

The first reported challenge to the An- 
tiquities Act came nearly 70 years after 
its passage in the case United States v. 
Diaz (6, 7). In the Diaz case, an Arizona 
attorney and expert on Apache Indian 
culture observed certain authentic 
Apache religious artifacts on display in a 
storefront window in Scottsdale, Ari- 
zona. The attorney learned the artifacts 
were owned by Ben Diaz and contacted 
Diaz to inquire as to the price of the arti- 
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chase the items from Diaz for $1200, but 
Diaz rejected the offer as too low. Five 
days later two undercover agents of the 
Federal Bureau of Investigation visited 
Diaz at his home and indicated that they 
were interested in buying artifacts that 
he had for sale. When Diaz showed them 
the artifacts, they proceeded to identify 
themselves as FBI agents and placed him 
under arrest. 

Diaz was charged in U.S. magistrate's 
court for the District of Arizona with ap- 
propriating "objects of antiquity situated 
on lands owned and controlled by the 
Government of the United States with- 
out the permission of the Secretary of In- 
terior," in violation of the Antiquities 
Act. During the trial before the federal 
magistrate, a medicine man from the San 
Carlos Indian Reservation identified the 
face masks as having been carved 3 or 4 
years before the trial by another medi- 
cine man personally known to him. 
Keith Basso, a professor of anthropolo- 
gy at the University of Arizona, testified 
as an expert that the anthropological 
term "object of antiquity" could include 
something that was made just yesterday 
if related to religious or social traditions 
of long standing (6, p. 858). 

The magistrate found Diaz guilty and 
fined him $500. Diaz immediately ap- 
pealed the decision to the U.S. district 
court for the District of Arizona, the next 
higher federal court, arguing, among oth- 
er things, that the lower court had erred 
in holding that any object less than 5 
years old was an object of antiquity. In 
affirming the judgment, the district court 
agreed that age should not be the sole de- 
terminant of whether something is classi- 
fied as an antiquity. Although it is highly 
unlikely that Congress, in passing the 
Antiquities Act, intended items 3 or 4 

years old to be so classified, the court 
wrote "[i]n a case such as this, there can 
be no specific definite time limit as to 
when an object becomes an 'antiquity.' 
The determination can be made only af- 
ter taking into consideration the object 
or objects in question, the significance, if 
any, of the object, and the importance 
the object plays in a cultural heritage" 
(6, p. 858). 

Diaz appealed the district court's deci- 
sion to the Circuit Court of Appeals for 
the Ninth Circuit on the ground that 
items 3 or 4 years old should not come 
within the scope of the Antiquities Act 
(8). The court of appeals accepted the in- 
terpretation of "object of antiquity" 
adopted by the district court below and, 
rather than attempt to define judicially 
the language of the statute, declared the 
statute unconstitutional for failing to give 
sufficient notice of the conduct pro- 
scribed. In holding that the Antiquities 
Act was unconstitutionally vague, the 
circuit court stated (8, p. 115): 

Protection [provided by the act], however, 
can involve resort to terms that, absent legis- 
lative definition, can have different meanings 
to different people. One must be able to know, 
with reasonable certainty, when he has hap- 
pened on an area forbidden to his pick and 
shovel and what objects he must leave as he 
has found them. Nowhere here do we find any 
definition of such terms as "ruin" or "mon- 
ument" (whether historic or prehistoric) or 
"object of antiquity." The statute does not 
limit itself to Indian reservations or to Indian 
relics. Hobbyists who explore the desert and 
its ghost towns for arrowheads and antique 
bottles could arguably find themselves within 
the act's proscriptions. 

The 1974 circuit court decision ef- 
fectively wrote the Antiquities Act out of 
the United States Code in the Ninth Cir- 
cuit. Consequently, federal prosecutors 
in those districts within the Ninth Circuit 
were forced to seek other laws to protect 
and preserve historic and prehistoric 
sites and artifacts in their district. 

Quarrell Case 

The ramifications of the Ninth Cir- 
cuit's Diaz decision were first felt in the 
Tenth Circuit (7) in the case United 
States v. Quarrell (9), which arose out of 
an incident in October 1975 in New Mex- 
ico's Gila National Forest. Two forest 
officers observed three men excavating a 
Mimbres Indian ruin in the forest. The 
officers went to the Mimbres ranger sta- 
tion for reinforcements, and a party of 
seven forest officers and Grant County 
sheriff's deputies returned to the site on 
foot. Upon arriving at the ruin, a sher- 
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iff's deputy observed Charles and Mike 
Quarrell digging with picks and shovels 
in deep holes, and Frank Quarrell stand- 
ing near the holes. The men were placed 
under arrest; they all admitted ex- 
cavating the ruin. Artifacts recovered in- 
cluded two metates, two grooved stone 
axes, other miscellaneous stone tools, 
three nearly complete Mimbres bowls, 
and a quantity of assorted sherds. The 
average of three professional appraisals 
placed the value of the materials at 
$2706. 

The vandalized site (AR-03-06-05-32) 
is located on a small hill overlooking the 
Mimbres River at an elevation of 6375 
feet within the pinon-juniper vegetation 
type. The site originally consisted of 
about seven to ten rooms, a kiva of the 
classic period, and probably four pit- 
houses. Tree ring samples suggest a date 
of about A.D. 1000. The prescence of a 
kiva in the Membres area is unusual, this 
being the third one reported. The pottery 
is typical of the Mimbres classic period 
including several pieces with fine natu- 
ralistic designs (10). 

Mike and Charles Quarrell were 
charged with violating the Antiquities 
Act and the case was tried before United 
States Magistrate John Darden in Las 
Cruces, New Mexico, in May 1976. Dur- 
ing the trial one of us (D.F.G.) testified 
that the site excavated by the Quarrells 
was an authentic prehistoric Mimbres 
village dating from A.D. 1000 to A.D. 
1100. He stated that the artifacts were 
800 to 900 years old and in his opinion 
were objects of antiquity. 

At the conclusion of the evidence, the 
defense counsel argued that the charges 
should be dismissed because the Antiq- 
uities Act was unconstitutionally vague 
as judged in the Diaz decision. The other 
author (R.B.C.), citing the Supreme 
Court cases United States v. National 
Dairy Corporation (11) and United 
States v. Raines (12), argued that the de- 
termination of whether a statute is un- 
constitutionally vague must be made in 
light of the facts of the particular case. 
He stated that the facts of the Quarrell 
case were solidly within the ambit of the 
Antiquities Act inasmuch as the 800- or 
900-year-od artifacts were unquestion- 
ably objects of antiquity. The magistrate 
agreed with the government, found that 
the artifacts excavated by the Quarrells 
were objects of antiquity, and upheld the 
act. He found the Quarrells guilty of vio- 
lating the act and sentenced Mike and 
Charles to perform 40 hours of commu- 
nity service and placed them on super- 
vised probation for 1 year. The defend- 
ants did not appeal the conviction. 
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Camazine Case 

The constitutionality of the Antiquities 
Act was challenged a second time in the 
Tenth Circuit in United States v. Cam- 
azine (13). Scott Camazine, a 25-year- 
old Harvard medical student, was ar- 
rested on 24 July 1977 by Zuni tri- 
bal rangers at the site of a prehistoric 
ruin on the Zuni Indian reservation in 
western New Mexico. Camazine admit- 
ted digging for artifacts at the site when 
confronted by the rangers. The pottery 
sherds unearthed by Camazine were 
photographed in place and were seized 
the following day by an FBI agent. 

The site, known as T:8 in the files of 
the Zuni archaeological enterprise, is a 
small 20- to 30-room pueblo ruin con- 
sisting of a subterranean kiva and two 
separate room blocks that were at least 
two stories high, with a large peripheral 
artifact scatter. Both room blocks have 
dense trash areas to the east. Types of 
painted pottery include St. Johns poly- 
chrome, Reserve-Tularosa black-on- 
white, and Puerco black-on-white; these 
suggest that the site dates from A.D. 1100 
to A.D. 1200. One of the room blocks has 
four wings in an elongated "X" shape 
with the kiva depression in the southeast 
wing. The site is located on the top of a 
small hill in Horsehead Canyon at an ele- 
vation of 6940 feet. Vegetation includes a 
pinon-juniper overstory with sage and 
grass ground cover (14). 

Camazine was charged with violating 
the Antiquities Act in a complaint filed 
on 28 July 1977 in a U.S. magistrate 
court. Before trial, Camazine's attorney 
filed a motion to dismiss the complaint, 
claiming the Antiquities Act was uncon- 
stitutionally vague. The government's 
response pointed out that artifacts and 
ruins in question were undoubtedly ob- 
jects of antiquity and concluded: "To 
strike down the Antiquities Act as being 
unconstitutional would expose all Na- 
tional Forests and National Parks and 
their ruins and monuments to wanton 
and irreversible destruction at the hands 
of souvenir and commercial pottery 
hunters." 

The Camazine case was tried before 
U.S. Magistrate David R. Gallagher on 
15 August 1977. Magistrate Gallagher de- 
clined to rule on the defendant's motion 
to dismiss until after the United States 
presented its case. Bruce Anderson, an 
archaeologist for the National Park Ser- 
vice, and T. J. Ferguson, an archaeologist 
with the Zuni tribe, testified that the ruin 
was an Anasazi pueblo inhabited from 
approximately A.D. 1100 to A.D. 1200 and 
the ceramic sherds were 700 to 800 years 

old. At the conclusion of the govern- 
ment's case, Magistrate Gallagher grant- 
ed Camazine's motion and dismissed the 
complaint, holding that the Antiquities 
Act was unconstitutionally vague on its 
face and fatally vague as applied to the 
facts of the case. Inasmuch as the magis- 
trate waited until the government put on 
its case before striking down the statute, 
the United States was precluded by the 
double jeopardy clause of the Fifth 
Amendment to the Constitution from ap- 
pealing the magistrate's opinion. 

Smyer-May Case 

Gallagher's decision in the Camazine 
case left some question in the district of 
New Mexico, and in the country as a 
whole, as to the continuing validity of 
the Antiquities Act. However, the issue 
was resolved quickly in the case United 
States v. Smyer and May (15), which 
concerned, once again, activities in the 
Gila National Forest in southwestern 
New Mexico. In October 1977, forest 
service officers discovered that a pre- 
historic Mimbres ruin had been recently 
excavated. Consequently, they swept 
the roads leading to the site of all tire 
tracks so that they would be able to de- 
termine if another vehicle entered the 
road to the ruin. On 29 October two for- 
est service officers observed fresh tire 
tracks on the road to the ruin. The tracks 
led directly by a sign warning that it was 
unlawful to appropriate, excavate, in- 
jure, or destroy ruins, monuments, or 
objects of antiquity in the area. When the 
two officers reached the site, they found 
several large freshly dug holes sur- 
rounded by fresh backdirt on two ruins 
approximately 300 yards apart. They al- 
so found various excavation tools and, in 
an arroyo between the two sites, they 
discovered a pickup truck whose tire 
treads matched those of the tire tracks 
on the road leading to the site. In looking 
for the truck's registration they uncov- 
ered a photograph of defendant Byron 
May standing on the ruin with skulls on 
each shoulder and a skull on his head and 
long bones in each hand. The registration 
revealed that the pickup was owned by 
Byron May of Deming, New Mexico. 

The two sites (AR-03-06-05-250 and 
-251) are located on an eastern fork of Sa- 
pillo Creek just over the divide from the 
Mimbres River drainage. The sites are 
on southern exposed slopes at an elevation 
of 6600 feet with a vegetation cover of 
pinon-juniper. Site 250, the larger, con- 
sists of 20 to 30 rooms, three-fourths of 
which have been vandalized. More than 
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800 sherds, all of the Mimbres classic pe- 
riod, were recovered from the vandals' 
spoil dirt at the site. In addition, chipped 
stone artifacts were found in abundance 
along with a few pieces of worked shell. 
Also present were skeletal remains of 
more than ten humans, all badly dis- 
articulated by the vandals. Site 251 had 
four potholes dug into a trash area. The 
single room at this site was not dis- 
turbed. 

In an interview with a forest service 
officer on 30 October, May admitted that 
he and William Smyer had been digging 
at the ruin for several weeks for Indian 
artifacts, and that he had sold two bowls 
recovered from the ruin for $4000. He of- 
fered to return the artifacts taken from 
the site and took the officer to Smyer's 
house, where May selected six Mimbres 
black-on-white bowls, a bone awl, and a 
clay effigy from a collection of 30 to 40 
bowls and turned them over to the offi- 
cer. Several days later Smyer was inter- 
viewed and confirmed May's statement. 
On 7 November two forest service offi- 
cers and two archaeologists returned to 
Smyer's home with a search warrant and 
seized 31 Mimbres bowls, each missing 
one or more pieces. Several days before, 
Forest Service archaeologists and vol- 
unteers from the Mimbres Foundation 
and under the direction of D.F.G., had 
screened the fresh backdirt at the site 
searching for pottery sherds. D.F.G. 
compared the bowls taken from Smyer's 
house with the sherds found at the ruin 
and concluded that one of the sherds fit a 
Mimbres black-on-white bowl seized 
from Smyer. 

The U.S. attorney's office charged 
Smyer and May with two counts of ex- 
cavating the two prehistoric Mimbres 
ruins and nine counts of appropriating 
objects from the ruins in violation of the 
Antiquities Act. In light of the split 
among the district's magistrates as to the 
constitutionality of the Antiquities Act, 
the U.S. attorney chose to bypass magis- 
trate's court and brought the case direct- 
ly to the United States district court for 
resolution of the question. 

As in the Camazine case, counsel for 
Smyer and May filed a motion to dismiss 
the complaint before trial, asserting that 
the Antiquities Act was unconstitu- 
tionally vague. R.B.C. responded that 
the Ninth Circuit in the Diaz case "ral- 
lied too quickly to a spontaneous consti- 
tutional attack on the statute forgetting 
its duty to seek a limiting construction 
that might save the Act" (16). He argued 
that in deciding whether a statute is un- 
constitutionally vague, the determina- 
tion must be made in view of the facts of 
a particular case: 
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In the case before the Court, the two ruins 
excavated by the defendants were prehistoric 
Mimbres ruins of the Classic period, which 
were inhabited by Indians of the Mimbres 
branch of the Mogollon civilization from ap- 
proximately the year 1000 A.D. to the year 
1200 A.D. The objects appropriated from the 
Mimbres ruin were not a couple of ceremonial 
masks carved three or four years ago, but 
were seven classic Mimbres black-on-white 
bowls, a clay effigy, and a bone awl, all of 
which are approximately 800 to 900 years old. 
Thus, the facts of the instant case fall squarely 
within the ambit of the Antiquities Act. Clear- 
ly, 800- to 900-year-old Mimbres black-on- 
white bowls are "objects of antiquity" and 
the 900-year-old Mimbres ruins excavated by 
the defendants are "historic ruin[s]" within 
the meaning of the Act. 

Moreover, the defendants here are not un- 
wary tourists who stumbled upon ceremonial 
war masks, but are experienced commercial 
pottery hunters. The evidence will show that 
the defendants used shovels, picks, and 
screens to excavate the ruin in search for 
Mimbres pottery. The remains of their exca- 
vation demonstrated the defendants' exper- 
tise. The defendants knew the bowls would be 
found in the corners of the prehistoric walls 
and in the graves of the former inhabitants 
and concentrated their excavation there. The 
defendant Byron May, told a Forest Service 
officer that he had sold two of the bowls from 
the site for $4000, and a collection of approxi- 
mately twenty Mimbres Black-on-White 
bowls was seized from the defendant William 
Smyer's home. 

The government's response concluded 
with a quote from J. J. Brody, the direc- 
tor of the Maxwell Museum of Anthro- 
pology at the University of New Mexico 
and author of a recent book, Mimbres 
Painted Pottery (17): "The Mimbres 
people are gone. Where they came from, 
where they went, and why such simple 
villagers became such sophisticated art- 
ists is unclear. Much that we could have 
learned from their village sites has been 
lost to us-torn up, bulldozed, smashed 
and looted-by those whose only con- 
cern is to steal the pots and sell them to 
collectors who ask no questions. This 
rape of New Mexico goes on daily, night- 
ly, as crews of thieves armed with bull- 
dozers and shovels, descend with sys- 
tematic and silent expertise on likely 
sites. Not only the pots disappear in 
these swift raids. Great chunks of knowl- 
edge have also disappeared forever" 
(18). 

Evidence at the motion hearing estab- 
lished the authenticity and age of the 
Mimbres ruins and artifacts. 

Upholding the constitutionality of the 
Antiquities Act in its opinion on the na- 
tion, the court focused on the fact that 
the ruins and objects excavated by 
Smyer and May were 800 to 900 years 
old. Judge Howard Bratton wrote: "The 
words 'ruin' and 'monument' plainly re- 
quire no guessing at their meaning, and 
the term 'objects of antiquity' is no less 

comprehensible. Webster's Third New 
International Dictionary defines 'antiqui- 
ty' as 'ancient times; times long since 
past,' so an object of antiquity is an ob- 
ject of or from ancient times or times 
long since past." Judge Bratton rejected 
the premise that the language of the An- 
tiquities Act must be mathematically cer- 
tain. He wrote: "While it may not be 
possible to state in the abstract a precise 
number of years that must pass before 
something becomes an 'object of antiqui- 
ty,' such exactitude is not required . . . 
The Antiquities Act must necessarily use 
words 'marked by flexibility and reason- 
able breadth, rather than meticulous 
specificity' (19), in order to accomplish 
its purposes." 

Judge Bratton, holding that the Antiq- 
uities Act was not unconstitutionally 
vague, continued: "It is clear that the 
acts alleged . . . fall squarely within the 
proscription of the Antiquities Act. In 
light of what the evidence . . indicated 
was the defendants' experience with In- 
dian artifacts and the age of the artifacts 
.., the argument that the defendants 
could not reasonably have had notice 
from the language of the Antiquities Act 
that their alleged activities violated the 
statute is simply not credible. When 
measured by common understanding and 
practice, it is evident that the language of 
the Act is not indefinite, vague or uncer- 
tain." 

The case was tried before Judge Brat- 
ton in January 1978 in Las Cruces, New 
Mexico. At the conclusion of the evi- 
dence and argument of counsel, Judge 
Bratton found Smyer and May guilty. 
They were sentenced to imprisonment 
for 90 days on each of the eleven counts 
charged, the periods of confinement to 
run concurrently. The case is presently 
being appealed (20). 

Need for New Statute 

Despite the success of the Smyer-May 
case in upholding the'constitutionality of 
the Antiquities Act, there is real need for 
a new statute. The penalties provided in 
the 1906 act are inadequate to deter the 
looting of prehistoric ruins and com- 
mercial dealings in stolen prehistoric ar- 
tifacts. In 1906, Congress could not have 
anticipated the lucrative market in pre- 
historic artifacts that exists today. In 
light of the commercial values attached 
to artifacts, especially pottery, a fine of 
$500 for a violation of the act is in effect a 
business expense. The nine artifacts in 
the Smyer-May case were appraised at 
$3975 and those in the Quarrells case, at 
$2706. The drafters of the Antiquities 
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Act could not have imagined that Byron 
May would sell two Mimbres bowls for 
$4000, or that the Forest Service would 
return a collection of thirty Mimbres 
bowls worth approximately $30,000 to 
William Smyer because they could not 
prove they were taken from the national 
forest. 

Other federal statutes impose stiffer 
penalties for comparable activities. For 
example, the theft of U.S. government 
property exceeding $100 in value, or 
receipt or concealment of such property 
if stolen, or destruction or depredation of 
property of this value is punishable by a 
fine of $10,000 or imprisonment for a 
term of 10 years, or both. 

Furthermore, the Antiquities Act im- 
poses no penalties for those who deal in 
artifacts stolen from federal land. It pro- 
hibits only the appropriation of objects 
of antiquity; hence, those who sell or 
purchase prehistoric artifacts taken from 
national forests or parks do so with im- 
punity. The breadth of the acts's prohibi- 
tions should be expanded so as to stop, 
in some measure, the lucrative com- 
mercial dealings in illegally obtained arti- 
facts. 

In addition, although the meaning of 
the terms "object of antiquity" and "his- 
toric or prehistoric ruin or monument" 
poses no problem in the Tenth Circut, 
the vagueness question is still an issue in 
the Ninth Circuit and in other courts that 
have not addressed the issue. 

Proposed New Statute 

With the above considerations in mind 
we have drafted a bill to amend the pres- 
ent Antiquities Act (21). The draft stat- 
ute strengthens the old one in three re- 
spects: (i) the nature of the actions made 
unlawful is clearly specified; (ii) dealing 
in artifacts stolen from federal land is 
brought under the bill; and (iii) violation 
of the act is made a felony, with maxi- 
mum penalties for repeat violators of 5 
years in prison, $10,000 in fines, or both. 

The new act resolves the problem of 
ambiguity by defining the sites at which 
excavation is barred and the objects of 
antiquity whose removal is unlawful 
(22). Definitions of the terms prehistoric 
site, historic site, paleontological site, 
prehistoric specimen, historic specimen, 

and paleontological specimen are an in- 
tegral part of the statute (23). 

The actions barred under the bill are 
covered in two clauses. One overlaps the 
present act with the words "excavate, 
injure, disturb, destroy, appropriate, re- 
move, or commit any depravation." The 
second clause bars dealing in antiquities 
with the words "wilfully possess, sell, 
purchase, barter, offer to sell, purchase, 
or barter, traffic in, or transport." Maxi- 
mum penalties are the same for each 
clause. 

The bill, by making violation of its pro- 
visions a felony (24) and increasing the 
maximum penalties, reflects the econom- 
ic realities of the 1970's market in antiq- 
uities and the importance with which the 
nation views their preservation. It is 
hoped that the bill, if enacted into law, 
will deter rather than annoy the preda- 
tors of the nation's cultural heritage. 
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