
The doctor in American society plays 
a role that must be played; and the im- 
portance of that role is, if anything, in- 
creasing as our society grows more com- 
plex and our population larger. In addi- 
tion, and closely related, is the fact that 
the doctor is still accorded special status 
within American society, something that 
is not likely to change substantively, de- 
spite the increasingly critical comments 
about the medical profession in the 
American press (1). The most obvious 
manifestation of the profession's special 
status is, of course, economic. A recent 
survey on doctors' net incomes showed 
that the average figure for the nation was 
$53,600, with general practitioners mak- 
ing about $45,000 and specialists in ob- 
stetrics and gynecology in urban settings 
averaging more than $65,000 (2). Since 
these figures were gathered in 1975, it is 
safe to assume that today, nearly 3 years 
later, they are considerably higher. 

There are other manifestations of the 
doctor's special status. For example, 
doctors are required to serve on juries 
only very rarely, and are seldom penal- 
ized for parking violations while on pro- 
fessional missions. These are admittedly 
small things, the analogues of which 
were known even to the Romans; but 
they are collectively quite significant (3). 
It will not do, however, to press the 
modern case on the basis of evidence 
from the ancient literature, legal or oth- 
erwise. The reason is that the medical 
profession as we know it today did not 
begin to emerge until much later. Our 
real argument begins in 14th-century 
England, and the story from that date 
can be built around several more or less 
continuous themes of which professional 
autonomy and its near relative, mainte- 
nance of monopoly, are but two. They 
are, however, the most appropriate 
themes to follow for present purposes, 
and, as we shall see, the legal record tells 

us as much as or more than the medical. 
The story is one of intermittent and pro- 
gressive limitation of autonomy and, 
somewhat later, modification of the right 
to create and maintain monopoly. But 
through it all, the special social position 
of the doctor is visible and, to an extent, 
determinant. 

The First Step: Malpractice Law 

The position of the medical profession 
in Britain in the several centuries follow- 
ing the Norman Conquest is difficult to 
pin down because, at the start, medicine 
and the priesthood were not easily distin- 
guishable. The common law in its early 
stages is not known to have had anything 
to say about the medical profession since 
most doctors, if in conflict with the law, 
were probably dealt with under canon 
law or in local courts, but not in the 
King's courts, from whose decisions 
English common law derives. There is, 
however, a suggestion in the legal record 
of the early 14th century that a doctor 
was not liable for injury to patients un- 
less he inflicted it with evil or criminal 
intent (4). There was no mention of cul- 
pability for ignorance or negligence, and 
it seems that if a patient of that time 
placed himself or his horse in the care of 
a bona fide doctor, human or horse, he 
had to bear his own loss if there were in- 
jury unintentionally inflicted. It may not 
have been as simple as that, since there 
are very few records of proceedings in 
England's numerous local or customary 
courts. 

In contrast, actions of the King's 
courts have been recorded since the lat- 
ter part of the 13th century, the chief 
sources of information about the earlier 
part of the record being known collec- 
tively as the Yearbooks. Several cases in 
the Yearbook record for the 14th century 
suggest that the position of the healing 
professions in the eyes of the law 
changed dramatically before the century 
was out. In 1373 Justice John Cavendish 
decided Stratton v. Swanlond (5), a case 
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brought against a surgeon, in which the 
Justice said that if the patient is harmed 
as a result of the doctor's negligence, the 
doctor should be held liable. But, said 
Cavendish, 
... if he does all he can and applies himself 
with all due diligence to the cure, it is not right 
that he should be guilty therefor, [even] 
though there is no cure.... 

The importance of this case is that it 
contains most of the significant elements 
of 20th-century common law of malprac- 
tice and represents the first official in- 
vasion of the medical profession's auton- 
omy. In addition, it seems to be the true 
origin of the common law doctrine called 
fault, or "no liability without fault" as it 
is sometimes phrased. The language of 
the court is quite explicit: unless the doc- 
tor were somehow negligent or careless, 
he was not liable even if he failed to pro- 
duce a cure. This stands in sharp con- 
trast to the principle of strict liability, 
which requires that he who causes the in- 
jury must compensate the injured party 
regardless of intent, negligence, or any 
other consideration. 

It is significant that the fault principle 
makes its first appearance in a malprac- 
tice case and it may indeed have been de- 
vised to protect the doctor, in an age 
when malpractice insurance did not ex- 
ist, from the full rigors of strict liability. 
It may have represented a sort of quid 
pro quo, recognizing the doctor's special 
social status but limiting his autonomy 
ever so slightly in the public interest. In 
any event, after Stratton v. Swanlond the 
doctor was no longer totally autono- 
mous, as he seems to have been ear- 
lier in the 14th century, barring activity 
that we in our own time would term 
criminal. 

The Second Step: Due Process 

In the two centuries following Stratton 
v. Swanlond, the medical profession in 
London became highly stratified, and the 
physicians, who were at the top of the 
heap, consolidated their position by 
adopting the methods of the craft guild. 
Precisely how London's physicians man- 
aged to prevail over their chief rivals is 
not altogether clear, but the surgeons 
were beneath them in the hierarchy and 
the apothecaries were beneath the sur- 
geons (6). It may, however, be relevant 
that the physician's patients were the 
high and the mighty, while the poor, if 
they received any medical care at all, 
were treated mostly by apothecaries and 
various folk healers. In any case, the 
physicians prevailed on Henry VIII to 
charter their professional guild in 1518 as 
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London's Royal College of Physicians, 
and some time later Parliament gave it 
extraordinary powers by law. Not only 
was it the licensing authority for Lon- 
don, but it could also imprison or fine of- 
fenders, dividing the fines it received 
with the Crown. Those whom it impris- 
oned had to remain in prison until the 
College agreed to their release. Common 
criminals could sometimes be released 
on bail, but not those offenders who 
were convicted and imprisoned by the 
Board of Censors of the Royal College of 
Physicians. 

Thus it was that the Royal College, ac- 
countable to no public authority, re- 
ceived by parliamentary delegation ex- 
traordinary legal powers (7), and it is a 
matter of record that the College used 
these extraordinary powers to maintain 
and to strengthen its monopoly. Its num- 
bers were very few and the demand for 
the members' services was therefore 
such that their incomes were kept at a 
high level. There is, however, a sugges- 
tion of a social contract in the arrange- 
ments: the College undertook to protect 
and to serve the public expertly in return 
for which it received high social station 
and economic advantage. The caveat 
emptor imperative might apply to ordi- 
nary marketplace transactions, but not 
to the doctor-patient relationship. These 
general concepts have to some extent 
characterized the relations between the 
medical profession and the public ever 
since. 

But predictably the College over- 
reached itself, and it sustained a rude jolt 
when in 1606 it sent one Dr. Thomas 
Bonham to Fleet Street prison for prac- 
ticing without its license. Bonham, who 
had a medical degree from .Cambridge, 
denied with some justice that the College 
had any authority over him and was re- 
leased from prison on a writ of habeas 
corpus. But the College, undaunted, re- 
lentlessly followed up its earlier actions 
with the ultimate result that Bonham 
brought a civil action for damages for 
false imprisonment (8). This time the 
matter came before the Court of Com- 
mon Pleas, of which the irrascible and 
combative Sir Edward Coke was chief 
justice. The decision was against the 
College on the ground of conflict of inter- 
est. The College, said Coke, could not le- 
gally summon a man, try him in its own 
court, fine him, then put a part of the 
proceeds into its own coffers. Coke also 
indicated that the power to imprison 
without trial is a limited one in law and 
does not confer "any irregular or abso- 
lute power to correct or punish any of 
the subjects of the kingdom at their [the 
College's Board of Censors'] pleasure." 
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It was unlawful for the accused to have 
been imprisoned "without bail or main- 
prize, till he should be by the command- 
ment of the President and Censors . . . 
delivered" (9). 

Bonham's is one of the most famous 
cases in English legal annals, not only 
because it limited the right of a private 
organization, responsible only to its own 
members, to take away an individual's 
liberty or property. Even more impor- 
tant, it involved certain fundamental 
constitutional issues including the right 
of the judiciary to overrule the legisla- 
ture. 

What Coke actually said in this con- 
nection was that ". .. when an Act of 
Parliament is against common right and 
reason, or repugnant, or impossible to be 
performed, the common law will control 
it and adjudge the Act to be void" (10). 
This, in Coke's time and still in our own, 
was political dynamite and it got Coke 
into a great deal of trouble. It seemed 
reasonable within the context of Bon- 
ham's case, but it carried with it certain 
fundamental constitutional implications, 
some of which were later acceptable to 
American jurists but totally unaccept- 
able in England. In Britain the legislature 
has, since 1688, remained unmistakably 
sovereign, answerable only to the elec- 
torate (11). 

The whole issue of the supremacy of 
the legislature and its relation to the judi- 
ciary, along with the question of a Bill of 
Rights for England, is today being given 
new impetus by the debate on devolu- 
tion. One can expect to hear Coke's ar- 
guments in Bonham's case cited again 
and again in the next few years. But for 
present purposes, the importance of the 
case is that it represented a second step 
in limiting the autonomy of the medical 
profession. The court, in effect, told the 
College that it could not, in the course of 
its pursuit of monopoly, infringe certain 
basic rights of the individual or use its 
own court arbitrarily as a means of en- 
riching itself. 

Step Three: Licensure 

The College continued to use its par- 
liamentary authority, but with much 
greater caution. It had, for years, tried 
charges of malpractice in its own court 
as well as inflicting punishment for prac- 
ticing without a license. But, from the 
late 17th century onward, it tended to 
bring charges of both sorts into the regu- 
lar courts. It remained, however, a li- 
censing body until 1858 when the Medi- 
cal Act created the General Medical 
Council and public authority took over 

licensure of medical practitioners. At the 
same time, public authority took control 
over medical education to a limited ex- 
tent. Provision was made for profession- 
al influence and input, but the ultimate 
licensing authority was now quite firmly 
in the public sector (12). 

In the United States, there were paral- 
lel events (13), but of special significance 
in both countries was the unification of 
the medical profession by the creation of 
national, guildlike professional organiza- 
tions that were strong enough and coher- 
ent enough to influence public policy and 
legislation. 

The American Medical Association 
(AMA) was created in 1847 and the Brit- 
ish Medical Association (BMA), building 
on a prior regional organization, a few 
years later. Both organizations conceded 
quite early that licensure was a proper 
concern of government and to that ex- 
tent accepted the loss of another com- 
ponent of their autonomy. In the United 
States it was not a serious loss since in 
most states membership on boards of 
registration was directly or indirectly 
under the control of state medical socie- 
ties which themselves were constituent 
members of the AMA. Both of these 
great medical guilds promptly set about 
protecting the remaining autonomy of 
the medical profession chiefly by defend- 
ing the profession's monopoly and the 
fee-for-service principle. In the United 
States, the AMA staked out the medical 
profession's territory in 1872 when it ac- 
knowledged that the protection of the 
health of the millions was the obligation 
of government but that private or cura- 
tive medicine belonged to the doctors 
(14). Nearly 40 years later, it strongly 
reaffirmed its opposition to government 
intervention in the provision of personal 
health services (15), a view that had ear- 
lier been adopted in different form by the 
BMA. It was an emphasis that would one 
day bring the organized professions once 
again into conflict with the law. 

The Fourth Step: Restraint of Trade 

In Britain the trouble began in 1915 
when the Coventry Provident Associa- 
tion began to hire physicians and sur- 
geons to provide medical care to its sub- 
scribers. It was a straightforward pre- 
payment scheme but it ran counter to 
the fee-for-service principle. The BMA, 
through its Coventry division, informed 
three of the doctors employed by the 
Provident Association that they must im- 
mediately resign. When they refused, the 
doctors were promptly expelled from the 
BMA, which also informed its constitu- 
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ent members of the action and urged that 
the three be ostracized and boycotted. 
This meant that the three doctors were 
virtually excluded from hospital privi- 
leges and from consultation practice and, 
as a consequence, they took the only ac- 
tion available to them: they filed civil suit 
for damages against the BMA and its 
Coventry division (16). 

The verdict went resoundingly against 
the BMA. Among many other things, the 
judge had this to say (16): 

The coercive force of the defendant Associa- 
tion rests primarily upon what are called the 
ethical rules.... [A physician] may be ex- 
posed to degradation and dishonor at the 
whim of a body which is void of the slightest 
statutory sanction in that behalf.... Such 
sanction belongs to the General Medical 
Council. 

He went on to say that he could not "... 
ignore the deliberate and relentless vigor 
with which the defendants sought to 
achieve the infliction of complete ruin." 
He awarded the claimants ?2400 in com- 
pensatory and punitive damages, strong- 
ly intimating by his action (and state- 
ments) that the offense was clearly in- 
tentional and therefore had criminal 
overtones. 

After that time, the question of con- 
tract practice, which the BMA had called 
unethical, was settled; and it became 
moot with the establishment of the Na- 
tional Health Service in 1948. 

The corresponding legal event in the 
United States did not occur until 1940, 
but it was remarkably similar to the ear- 
lier British case. It arose when the AMA 
tried to ostracize several doctors who 
practiced on salary with a group health 
association in the nation's capital. Pre- 
payment for health services was consid- 
ered unethical by the AMA, and the as- 
sociation left no stone unturned to pun- 
ish doctors who worked under such ar- 
rangements. The federal government 
finally brought suit against the AMA un- 
der the Sherman Antitrust Act for con- 
spiring to restrain legitimate business 
and professional activity (17). The AMA 
was found guilty, and the U.S. Supreme 
Court refused to review the verdict of 
the court below. That ended the AMA's 
practice of conspiring against group 
health and prepayment plans, many of 
which operate successfully today in the 
United States. 

It is astonishing in retrospect that the 
BMA and AMA allowed themselves to 
fall into such legal traps. No doubt each 
had adequate legal counsel and they 
probably regarded their conspiracies as 
calculated risks. However that may be, 
both medical associations got clear and 
unmistakable answers from the courts: 
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organized medicine could not give its 
own guild rules the force of law by con- 
spiring to the detriment of its members 
or against anyone else. The American 
case is especially interesting in that the 
AMA claimed that it did not come under 
the Sherman Antitrust Act because it is a 
professional society, not a trade organi- 
zation. But the court was unimpressed 
and, by inference, made it clear that the 
AMA had conducted itself after the man- 
ner of a trade association seeking to 
maintain monopoly. Whether or not the 
leadership of the AMA was carrying out 
the will of its members in this instance 
cannot be known, since no poll was 
taken then or later. To the extent, how- 
ever, that the AMA's House of Dele- 
gates represented the membership, the 
leaders of the organization were unques- 
tionably acting in accordance with the 
majority opinion of its individual mem- 
bers. Indeed, the leaders of both organi- 
zations probably had very little choice. It 
is axiomatic that when such guildlike as- 
sociations begin to fail to represent the 
interests and views of their members, 
they are in serious trouble as organiza- 
tions. Unfortunately, court battles like 
these unmistakably obscure the numer- 
ous actions organized medicine takes 
that are clearly in the public interest. All 
that the public can see is a giant, wealthy 
organization acting solely in its own in- 
terests. Lost from sight, in the case of 
the AMA, were its vigorous and public 
support of quarantine legislation, the 
pure food and drug movement, the estab- 
lishment of state departments of public 
health, and the refinement of medical 
education (18). But the legal actions of 
1915 in Britain and 1940 in the United 
States redefined and further limited the 
autonomy of the British and American 
medical professions. They could no lon- 
ger force adherence to a preferred scheme 
for remuneration, one that kept the fees 
charged by physicians out of the public 
view as much as possible. 

Step Five: Quality Control 

My thesis so far is that the medical 
profession has been required to surren- 
der its autonomy step by step since the 
late Middle Ages. It began with the evo- 
lution of the common law of malpractice 
based on fault and ultimately on negli- 
gence as the law now defines it. Next 
came the decision of the Court of Com- 
mon Pleas which set limits on the lengths 
to which London's Royal College of 
Physicians might go in enforcing its own 
monopoly. Then came legislation in the 
19th century that placed licensure, and 

to an extent medical education, under 
public authority. In the 20th century 
came legal limitation of the right of the 
medical profession to control the means 
by which doctors are paid for their pro- 
fessional services. 

So what is left? In answer, it may be 
permissible to draw on the thought and 
creativity of a society that has long since 
disappeared, but that has left us a pow- 
erful intellectual legacy. Plato, in one 
of his dialogues, explored the conse- 
quences of destroying the autonomy of 
the medical profession altogether. In The 
Statesman, one of the spokesmen, in 
making a point that is not now germane, 
used the medical profession as an ex- 
ample. The doctor abuses his autonomy, 
said the spokesman, and saves us or lets 
us die according to his own interests. 
"He cuts us up, burns us, and orders us 
to bring him money . . . as if he were ex- 
acting tribute." He is sometimes recep- 
tive to bribes from our enemies or from 
hostile relatives who wish us dead. He 
should, therefore, be placed under rigid 
state control. 

To accomplish this, said the spokes- 
man, we should call an assembly of all 
the people and invite opinions about 
"disease, and how drugs and surgical or 
medical instruments should be applied to 
patients. We should take a vote on all 
these things and whatever the majority 
decides about each of them should be in- 
scribed in stone and possess the force of 
law. We should then elect our physicians 
from among our number for one year 
terms, and severely penalize them if they 
fail to carry out the letter of the law." 
What is more, said the spokesman, we 
should forbid all research, since the truth 
would already be laid down. Those doing 
research anyway should pay a grievous 
penalty "for corrupting the young and 
persuading them to practice the art of 
... medicine in opposition to the laws. 
. .. [For] nothing and no one ... ought 
to be wiser than the laws." 

The second spokesman, replying to all 
this, draws the conclusion that by such 
means all art [and all science] would be 
utterly ruined and, research being forbid- 
den, could never rise again. He added: 
"and so life, which is hard enough now, 
would then become absolutely unendur- 
able" (19). 

In our own time, Plato's fantasy has a 
familiar ring to it, what with the increas- 
ing paperwork imposed on today's prac- 
ticing physicians, the increasing threat of 
penalty through malpractice actions, and 
the rigid restrictions placed by third-par- 
ty carriers on how much they will pay for 
what. Can all this fail to lead to total sub- 
jugation of the profession along the lines 
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laid down in Plato's dialogue? May not 
government, or the threat of malpractice 
actions, one day tell the doctor precisely 
what he may or may not do, even unto 
the patient's bedside? 

The answer is in the negative for the 
simple reason that the peer judgment 
principle and application of technical ex- 
pertise are indispensable no matter who 
pays the physician and no matter what 
the courts have to say about professional 
standards. Even in the Soviet Union and 
Great Britain, the medical profession 
maintains a considerable degree of what 
Freidson calls technologic autonomy, 
something he says ". . . is at the core of 
what is unique about the profession" 
(20). But what the American medical 
profession is now facing is not really fur- 
ther loss of professional autonomy, un- 
less we define the term as the right of the 
individual physician to do precisely as he 
will, once he is legally licensed, without 
fear of judgment of any kind. What lies 
ahead is the prospect of routine, and one 
hopes judicious, peer judgment on the 
basis of properly defined standards of 
professional performance systemati- 
cally applied. The signs of change in 
this direction are overwhelming. Profes- 
sional meetings and the medical litera- 
ture are filled with discussions of utiliza- 
tion review, medical audit, and media- 
tion and arbitration panels, all designed 
to monitor one or more phases of the 
doctor's professional performance (21). 
None of this is really new, the need for 
outcome appraisal having been recog- 
nized soon after the turn of the century 
(22). 

But it was the passage of Medicare and 
Medicaid laws, the rise of the so-called 
malpractice crisis, and the passage of the 
Professional Standards Review Organi- 
zation (PSRO) law that brought matters 
to a head. Space does not permit detailed 
consideration of each of these complex 
matters, but they are all of a piece in one 
very critical sense: all focus sharply on 
the definition of standards and the crea- 
tion of guidelines governing the appli- 
cation of those standards. 

Where Malpractice Fits In 

Looking at the malpractice problem 
first, if only because it is probably the 
least important in a relative sense, we 
find that the most prominent of the pro- 
posed remedies all embody some form of 
definition of compensable injury (23), 
and many others do so at least by infer- 
ence. The need for such information, al- 
though denied by some trial lawyers, 
was firmly recognized and expressed by 
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one of our greatest legal authorities, Oli- 
ver Wendell Holmes, in 1881. Holmes 
put it this way (24): 

Any legal standard must, in theory, be ca- 
pable of being known. When a man has to pay 
damages ... he is ... supposed to have 
known what the law was. If, now, the ordi- 
nary liabilities in tort arise from failure to 
comply with fixed and uniform standards of 
external conduct ..., it is obvious that it 
ought to be possible, sooner or later, to for- 
mulate these standards at least to some extent 
and that to do so must at last be the business 
of the court. It is equally clear that the fea- 
tureless generality, that the defendant was 
bound to use such care as a prudent man 
would do under the circumstances, ought to 
be continually giving place to the specific one. 

But today, nearly a century later, the 
featureless generality still prevails where 
medical malpractice is concerned. It is 
still not possible even for the most 
knowledgeable and conscientious physi- 
cian to know whether or not he has bro- 
ken the law until a court says what it 
thinks the law is. There are discernible 
principles in the law of medical malprac- 
tice, but a wide variation in the appli- 
cation of those principles from court to 
court and case to case forces writers of 
legal textbooks to equate the exceptions 
with the rule. It may indeed be the ulti- 
mate business of the courts to define 
compensable injury, but it does not fol- 
low that the process must take place 
countless times, over and over again, in 
the adversary climate of the courtroom. 
Such definitions primarily require the ap- 
plication of medical expertise, before the 
fact of injury, by appropriate expert pan- 
els outside the courtroom for the even- 
tual use of the courts. And quite predict- 
ably this is one way-perhaps the most 
appropriate way-the malpractice prob- 
lem will be eased if not altogether solved 
(25). 

The General Monitoring of Quality 

But the definition of compensable in- 
jury is not, in itself, enough. Much more 
fundamental is the creation of standards 
of professional performance without spe- 
cific reference to malpractice, an activity 
to which the medical profession even 
today is no stranger. The Medicare law 
made hospital-based utilization review 
mandatory, a requirement that was later 
extended to Medicaid (Title XIX) as well. 
The focus was primarily on cost control 
and only tangentially on control of quali- 
ty. Experience with the utilization re- 
view mechanism has been largely unsat- 
isfactory (26), a fact that has led to exper- 
iments with various forms of medical 
audit. But it was the PSRO law of 1972 

(27) that put peer review firmly and prob- 
ably permanently on the American medi- 
cal scene. It is not appropriate to attempt 
to summarize this complex and clumsy 
piece of legislation beyond pointing out 
that it contains within it the seeds of its 
own failure (28), and will require sub- 
stantive revision in the future. Nor is it 
possible to subscribe fully to the ex- 
pectations set out by Simmons and Ball 
when they say that "as PSRO becomes 
operational nationwide, that system will 
prove an efficient and effective system of 
control over the quality of outcomes of 
medical care" (29). More likely, it will be 
a successor to the PSRO mechanism that 
will do so. But the principle of routine 
peer review that is incorporated within 
the PSRO law is here to stay and will un- 
doubtedly alter the climate within which 
medicine is practiced in the United 
States. 

Ultimate Mechanisms 

For a number of reasons, we have not 
yet faced the fundamental fact that the 
two basic ingredients in the peer review 
principle are separate and distinct: the 
first is the creation of standards; the sec- 
ond is the monitoring process by which 
standards are applied. The two entities 
differ significantly in that one is properly 
a national activity, the other a local one. 
Fortunately, we have familiar mecha- 
nisms on which to build the peer review 
system of the future. 

For the setting of standards, of which 
definitions of compensable events is 
merely one component, national mecha- 
nisms have existed and operated in a lim- 
ited way for a very long time. These are 
the specialty societies and boards, in- 
cluding those representing generalists 
and family physicians, all of which have 
been setting professional standards for 
many years. Every time these organiza- 
tions prepare an examination question 
and every time they arrange programs 
for national meetings or for continuing 
education requirements, they are recog- 
nizing, and sometimes setting, profes- 
sional standards. Although they have set 
standards primarily to determine qualifi- 
cations for certification and, in some 
cases, for preventing professional obso- 
lescence, they act tangentially very 
much in the public interest. Many hos- 
pital governing bodies are guided by 
traning standards set by specialty groups; 
in establishing the credentials of medical 
defendants and expert witnesses, the 
courts quite regularly take notice of cer- 
tification by specialty boards according 
to standards that are applied nationally. 
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And in the establishment of the fact of 
negligence, expert witnesses who are 
themselves certified specialists not infre- 
quently draw on standards developed by 
their specialty societies, a trend that may 
confidently be expected to become more 
widespread. 

The objection that standards set by 
specialty societies and boards are unfair 
to doctors who are not board-certified 
loses its relevance when the national 
trend toward certification as a specialist 
is taken into account, especially since 
general and family medicine have taken 
their place among the specialties (30). 
What is now needed is joint action by 
specialty boards and societies, carried 
out under public authority, to set profes- 
sional standards, define compensable 
injury, and prescribe equitable guide- 
lines for the application of standards and 
definitions. Standards, definitions, and 
guidelines must, in addition, be reviewed 
and revised at suitable intervals in order 
that they may be kept current, and every 
practicing doctor should have ready ac- 
cess to them through continuing educa- 
tion activities. The process should have 
both educational and preventive func- 
tions, and should provide services to the 
courts reliably but secondarily. The set- 
ting of standards, however, is ines- 
capably a professional matter, involv- 
ing the systematic assembling of a vast 
amount of existing experience into a 
new body of knowledge, designed more 
for practical than for theoretical pur- 
poses. 

Standards and definitions are useless 
unless they can be consistently and regu- 
larly applied, and deviations from them 
promptly identified. This requires a local 
monitoring mechanism, examples of 
which have been in use in many of the 
nation's hospitals and group practices 
for decades. What is now needed is a 
screening process the mesh of which is 
of such size as to retain instances of 
clearly questionable professional per- 
formance so that they may receive evalu- 
ation by peers on an individual basis. 
The design must be such as to render the 
process effective and fair but not be so 
cumbersome that it is self-defeating. It 
must also be able to extend beyond the 
reaches and the requirements of the law, 
in the expectation that by such means 
the incidence of both compensable 
events and substandard practice may ul- 
timately approach an irreducible mini- 
mum. 

What is needed is an integrated system 
of peer review which will not only pro- 
tect the patient from substandard medi- 
cal care but will, when necessary, serve 
the legitimate and proper needs of the 
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courts while, at the same time, relating 
effectively to the state authority charged 
with professional discipline. Such an in- 
tegrated system cannot replace either the 
courts or the disciplinary authority, but 
it must have the potential of reducing the 
incidence of compensable medical injury 
(31) by identifying and controlling in- 
adequate or unnecessary medical ser- 
vices, and by identifying members of the 
profession who, for one reason or anoth- 
er, are not rendering acceptable care. 

But, one must ask, may not such a sys- 
tem-in view of the great difficulty of 
creating workable standards and of the 
possibilities of abuse that are inherent in 
it-actually represent precisely the sort 
of thing Plato described in The States- 
man? May it not represent the final stage 
in the destruction of the medical profes- 
sion's autonomy? 

I think not. But the system would in- 
deed represent the end of the tradition 
that each doctor is, within himself, total- 
ly autonomous and all but exempt from 
criticism or from penalty for incompe- 
tence, ineptitude, or venality. But more 
significant is the fact that actual and 
proper standards and definitions can on- 
ly be worked out by the profession itself, 
acting on the basis of its own expertise 
and knowledge, but not primarily to en- 
hance its autonomy and monopoly. One 
might add that the vast and difficult ac- 
tivities that lie ahead for the medical pro- 
fession are, for the most part, no more 
than its basic professional ethic requires. 
Public and legal counsel, as the labor 
goes forward, are essential; but the ac- 
tion and the obligation are still funda- 
mentally matters assignable to the medi- 
cal profession. 

In this connection, the group of able 
sociologists who have in recent years 
concerned themselves with theories of 
profession and especially with the work- 
ing of the medical profession, have usu- 
ally posed the primary question quite 
well. "How," asks Bledstein, "does so- 
ciety make professional behaviour ac- 
countable to the public without curtailing 
the independence upon which creative 
skills and the imaginative use of knowl- 
edge depend?" (32). And Berlant, in a 
book dealing indignantly with the anti- 
social aspects of professional monopoly, 
wisely declines "to make specific policy 
recommendations with respect to the or- 
ganization of the medical profession . . . 
in either Britain or the United States" 
(33). Freidson is a bit more courageous, 
and to some doctors, alarming, in his 
view that social control of the medical 
profession requires bureaucratization, 
"an indirect, external control system" 
(34). However, the control system Freid- 

son has in mind is not really nonmedical 
or antimedical. He acknowledges the ob- 
vious necessity for professional exper- 
tise in any such system, but denies the 
right of the profession to design and con- 
trol the system in its own interests, fi- 
nancial and otherwise. But the retention 
of legitimate, and even obligatory, au- 
tonomy actually has nothing to do with 
the maintenance of monopoly and spe- 
cial privilege as, for example, the Royal 
College of Physicians saw it in the 16th 
century. 

The difficulty, as the profession goes 
about the taxing business of determining 
standards and guidelines, will not arise 
because it wishes to maintain and en- 
hance monopoly. The chief difficulty will 
probably be of an altogether different 
sort. For decades the profession has 
been viewed as a monolithic giant, its 
members always speaking with a single 
voice. It is actually no such thing, and 
the primary question now is: Can the 
profession, working when appropriate 
with public authority, bring the strength 
and expertise of its many segments to 
bear, in good faith and to unassailable 
purpose, on the problems at hand? 

The question must go unanswered 
largely because there is no relevant prec- 
edent. But there is surely no reason to 
believe that American society now wish- 
es to destroy the medical profession by 
removing all traces of its autonomy. On 
the contrary, the special status, both so- 
cial and economic, of the profession is 
under no massive and immediate threat. 
But the obvious message of the times is 
that the profession should retain the 
most fundamental aspect of its autonomy 
in order that it may apply it, in the public 
interest and in its own, to the setting of 
expert and ethically defensible stan- 
dards, and to the creation of effective 
monitoring mechanisms. 

This is a far cry from total destruction 
of the profession's autonomy as in 
Plato's fantasy. It is, in fact, something 
the medical profession has already done 
for specific and limited purposes. The 
pace is now accelerating. And if the fu- 
ture system for setting standards, pre- 
scribing guidelines, and creating mon- 
itoring mechanisms turns out to be judi- 
cious, effective, and fair both to patient 
and to doctor, it will be because the med- 
ical profession has mobilized and unified 
itself to genuinely professional purpose. 
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Definition of Criteria and Standards 

For this article I shall assume that the 
object of assessment and monitoring is 
medical care itself, which is the inter- 
action between the physician and his (or 
her) client. This interaction is itself divis- 
ible into two domains. One is that of 
technical performance. Here, the heart 
of the matter is the application of medi- 
cal knowledge and technology in a man- 
ner that maximizes its benefits and mini- 
mizes its risks, taking account of the 
preferences of each patient. The other 
domain is the management of the person- 
al relationship with the patient in a man- 
ner that conforms to ethical require- 
ments, social conventions, and the legiti- 
mate expectations and needs of the pa- 
tient. 

For purposes of assessment the defini- 
tion of quality must be made precise and 

operative in the form of specific criteria 
and standards. Here one encounters a 
fundamental problem. If quality consists 
in a precise adjustment of care to the par- 
ticular requirements of each case, is it 
possible to formulate detailed' specifica- 
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