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As the result of some public prodding 
by Commissioner Donald Kennedy of 
the Food and Drug Administration 
(FDA), the Bureau of Alcohol, Tobacco, 
and Firearms (BATF) in the Treasury 
Department has begun proceedings to re- 
quire a label on alcoholic beverages, 
warning women that drinking during 
pregnancy may cause birth defects. The 
move was spurred by recently mounting 
evidence of the existence of a "fetal 
alcohol syndrome"-a set of physical 
and mental abnormalities in children of 
mothers who drank during pregnancy. 

According to evidence presented re- 
cently to a national symposium of physi- 
cians and scientists about the syndrome, 
and to a recent congressional hearing, 
the syndrome is characterized by growth 
deficiencies, mental retardation, dimin- 
ished head size, defects in body organs, 
and possibly such brain dysfunctions as 

hyperactivity and learning difficulties. 
Moreover, it seems that these character- 
istics may be prompted by a mother's in- 
take of as few as 3 ounces of alcohol a 
day or by a one-time drinking binge dur- 
ing pregnancy. 

Despite the urgency and importance 
that has been attached to increasing 
awareness of the syndrome among 
health professionals and the public, there 
has been some concern that BATF, 
which has jurisdiction over the labeling 
of alcoholic beverages, has shown little 
inclination to impose the health warning 
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requirements quickly. Two months after 
Kennedy publicly released a letter to 
Rex Davis, the BATF director, that 
asked him to "initiate immediately what- 
ever procedures are necessary" to im- 
pose the labeling requirements, BATF 
published only a notice seeking addition- 
al public comment on the necessity for 
such a requirement. At a hearing on 31 
January before the subcommittee on Al- 
coholism and Drug Abuse chaired by 
Senator William Hathaway (D-Maine), 
Davis noted that the decision on labeling 
was "serious and complex," and sug- 
gested that a broad-based national edu- 
cational campaign may be more appro- 
priate. He added that BATF probably 
would employ an outside, independent 
scientific consultant to evaluate evidence 
on the need for labeling and on the fetal 
alcohol syndrome presented to it by the 
FDA and National Institute on Alcohol 
Abuse and Alcoholism, which is spend- 
ing a total of $3.5 million this year and 
next on fetal alcohol research. 

Officials at the FDA are reluctant to 
antagonize BATF, but several pointed 
out, as did a congressional staff member, 
the difference between such an unhur- 
ried approach and the statement by Ken- 
nedy in his letter to Davis that, "Quite 
frankly, if the FDA retained jurisdiction 
over the labeling of alcoholic beverages, 
it would waste no time in commencing 
proceedings to require label warnings." 
According to several observers, the 
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roots of the contrast between the two 
agencies may be found in the circum- 
stances surrounding the loss of FDA 
jurisdiction over the labeling. 

In his testimony before the Senate 
subcommittee and in an interview with 
Science, Kennedy explained that the ju- 
risdiction was lost in a 1976 federal court 
suit, Brown-Forman Distillers Corp. v. 
Matthews, brought in the western dis- 
trict of Kentucky after the FDA tried to 
require makers of alcoholic beverages to 
list the ingredients of their products on 
the labels. The FDA wanted the in- 
gredient labeling in order to facilitate po- 
tential recalls of products found to con- 
tain hazardous added ingredients-such 
as a clarifying agent that might be used in 
wine or a food coloring-and to assure 
that consumers who are allergic to one or 
more of the added ingredients would 
know what they are buying. "Yeast, 
fruit, malt, molasses, spices, pre- 
servatives, even egg whites and fish glue 
(which are used as clarifying agents)" 
are known allergens used in alcohol 
products, Kennedy said. 

In the suit, the judge did not reject the 
FDA's contention that alcoholic bever- 
ages are a food and therefore subject to 
its authority, but he did say that Con- 
gress has implicitly exempted alcohol la- 
beling authority from the Food, Drug, 
and Cosmetic Act, and that BATF had 
primary responsibility for the labeling. 
Because BATF earlier had turned down 
an FDA request to require ingredient la- 
beling, FDA earnestly wanted to appeal 
the court decision. Their request to the 
Solicitor General to initiate the appeal 
was referred to the White House Office 
of Management and Budget (OMB), 
where it was rejected in a letter on 20 
July from Dennis Green, the associate 
director for economics and government, 
however. "It was a political judgment," 
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according to one FDA source. The letter 
states, in part, "We share your strong 
concerns about the rights of consumers 
to be informed about ingredients in food 
and beverages, particularly hidden and 
potentially harmful ingredients. We also 
are concerned about the excessive costs 
and administrative burden that more tra- 
ditional forms of complete ingredient la- 
beling might place on small wineries be- 
cause of the nature of the manufacturing 
process." Subcommittee staff member 
John Doyle said that OMB was referring 
to the fact that many winemakers "know 
what goes into the wine, but not what 
comes out"-that they would have to 
subject it to chemical analysis to know 
its composition at the time of bottling be- 
cause the ingredients are transformed as 
they mix. 

Green did request that the FDA and 
BATF get together to work out some 
form of partial ingredient labeling, which 
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the two agencies have been fighting over 
ever since. Kennedy declined to reveal 
the points of contention that remain be- 
tween the two agencies, explaining that 
"I don't think it's wise to air a dispute 
that we are attempting to resolve." Da- 
vis indicated in his testimony before the 
Senate subcommittee that OMB will 
once again be required to step in and re- 
solve an impasse. 

Kennedy has stated that allergic reac- 
tions to ingredients of alcoholic bever- 
ages are much less important than other 
human health problems that his agency is 
trying to confront. That the dispute on 
that issue has become intertwined with 
the issue of labeling to warn women of 
the fetal alcohol syndrome seems fairly 
clear, however. Kennedy is confident 
that the former can be settled within 4 
months, but, in view of the amount of 
time that has already been devoted to it, 
it could easily take longer, making the 
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delay in one dispute continue to contrib- 
ute to delay in the other. 

At his hearing, Hathaway was able to 
wrest from BATF the assurance that 
both issues will be settled before the year 
is over, and he went so far as to suggest 
that Congress will legislate the issues if 
BATF does not act. Given the estimate 
by the Department of Health, Education, 
and Welfare that the fetal alcohol syn- 
drome may severely and irreversibly af- 
fect 1500 children born in 1978, however, 
the end of the year seems a long way off. 

Moreover, even the resolution of the 
labeling disputes will leave unsettled the 
broader question of whether the Treas- 
ury Department, which as Hathaway 
pointed out collects substantial revenues 
from taxes on the sale of alcoholic bever- 
ages, properly should be the sole govern- 
ment agency regulating a product about 
which new health hazards are now being 
uncovered.-R. JEFFREY SMITH 
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Picture a suitcase the size of an air- 

plane carry-on bag. Open it, and inside 

you will find a reel of magnetic tape, sev- 
eral dials and switches, and a digital dis- 
play screen. If you are a policeman or 
federal law official, you could probably 
get a court to order the telephone compa- 
ny to connect the device to the telephone 
line of someone you want to monitor. 
Once installed, the device will record au- 
tomatically on tape and show on the dis- 
play screen all the numbers called from 
the phone, what time the calls were 
made, how long they lasted, and when 
incoming calls were received. This de- 
vice is now advertised as a "telephone 
number decoder" or just "telephone de- 
coder"; but it is better known by its old 
name-a pen register. 

And, if you happen to have the model 
advertised as having an "internal relay 
for switching on external recorder," you 
could plug a tape recorder on to the de- 
vice and, unknown to either the court or 
the phone company, actually listen to 
conversations on the line. 

Because a pen register automatically 
keeps a record of whom someone calls, 
when, and how often, and because the 
phone company, some businesses, law 
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enforcement, and the intelligence com- 
munity use them, pen registers are be- 
coming the focus of a new kind of debate 
over a citizen's right to privacy as guar- 
anteed by the Fourth Amendment. 

It is difficult to estimate how many pen 
registers are in use around the country. 
American Telephone and Telegraphh 
(AT & T) spokesman H. W. William 
Caming, says that the phone company's 
use of pen registers is "minuscule." But 
Caming adds, carefully, that the amount 
of pen register use by others-law en- 
forcement, intelligence, and the like-is 
"unknown" to him. Some people be- 
lieve the total use of pen registers may be 
extensive, but no one seems really sure. 

AT & T does not make pen registers 
itself, apparently. It buys them from 
small manufacturers, such as Voice 
Identification Inc. of Somerville, New 
Jersey, and Hekimian Laboratories of 
Rockville, Maryland. A spokesman for 
one of these companies says that the pen 
register market is not very large. Anoth- 
er company, Northeast Electronics of 
Concord, New Hampshire, found the 
market for pen registers so small that, a 
few years ago, it stopped making them 
altogether, a Northeast spokesman says. 
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But whatever the current scale of pen 
register use, the gathering of this kind of 
information on who calls whom seems 
likely to increase. AT & T and its sub- 
sidiaries are in the process of incorporat- 
ing pen register technology into the Elec- 
tronic Switching Systems (ESS) that are 
being installed at telephone switching 
stations around the country to replace 
the old, mechanical stations. This devel- 
opment will enable a telephone compa- 
ny, with a flick of the switch, to keep 
track of all the numbers called from a 
given phone, instead of physically at- 
taching a device to a leased line. Thus, it 
will be far easier to gather pen register 
type information. 

Traditional debates about a citizen's 
right to privacy have revolved around 
the contents of his or her communica- 
tions-through the mails, over the 
phone, or spoken within the home or of- 
fice. But the pen register raises a dif- 
ferent privacy issue, namely, whether 
large-scale gathering of the fact of a per- 
son's communications, and who is com- 
municating with whom, constitutes a vio- 
lation of the expectation of privacy to 
which individuals are legally entitled. 

The question seems to be one of grow- 
ing concern. Representative John E. 
Moss (D-Calif.), chairman of the sub- 
committee on investigation and over- 
sight of the House Interstate and Foreign 
Commerce Committee, is including pen 
registers in an investigation of the inter- 
cept device issue. The privacy issues 
raised by pen registers are being dis- 
cussed in the House and the Senate, 
where new wiretap legislation is being 
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track of all the numbers called from a 
given phone, instead of physically at- 
taching a device to a leased line. Thus, it 
will be far easier to gather pen register 
type information. 

Traditional debates about a citizen's 
right to privacy have revolved around 
the contents of his or her communica- 
tions-through the mails, over the 
phone, or spoken within the home or of- 
fice. But the pen register raises a dif- 
ferent privacy issue, namely, whether 
large-scale gathering of the fact of a per- 
son's communications, and who is com- 
municating with whom, constitutes a vio- 
lation of the expectation of privacy to 
which individuals are legally entitled. 

The question seems to be one of grow- 
ing concern. Representative John E. 
Moss (D-Calif.), chairman of the sub- 
committee on investigation and over- 
sight of the House Interstate and Foreign 
Commerce Committee, is including pen 
registers in an investigation of the inter- 
cept device issue. The privacy issues 
raised by pen registers are being dis- 
cussed in the House and the Senate, 
where new wiretap legislation is being 
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