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Bakke Case: Question of Special 
Minority Admissions Programs 

The preliminaries are ending for what 
many observers regard as the most im- 
portant Supreme Court test of the prin- 
ciples of minority education since the 
1954 Brown v. Board of Education deci- 
sion, which ordered school desegrega- 
tion. At issue is the special admissions 
program for minority students at the 
medical school of the University of Cali- 
fornia at Davis and, by implication, all 
preferential admissions programs for mi- 
norities in higher education. 

In the current case, The Regents of the 
University of California v. Allan Bakke, 
the university is appealing a California 
state supreme court decision in favor of 
Bakke, who claimed that he was excluded 
from the Davis medical school because 
of a special minority admissions program 
that is constitutionally invalid. The spe- 
cific complaint was that the program vio- 
lates the equal protection clause of the 
Fourteenth Amendment. 

The broad issue is that of "reverse dis- 
crimination," that is, of preferential 
treatment of minority students to com- 
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pensate for the effects of past discrimina- 
tion. (The groups usually included in this 
category are Blacks, Mexican-Ameri- 
cans, mainland Puerto Ricans, and Na- 
tive Americans.) 

Opponents of the special admissions 
programs argue that such programs 
amount to racial quotas and that they 
are illegal, unjust to those excluded, stig- 
matizing to those they assist, and racially 
divisive. Most of these opponents argue 
that the objectives of the special admis- 
sions programs are worthy but should be 
achieved by other means. 

So intense has been the interest in the 
Bakke case that the Supreme Court, af- 
ter docketing the case this spring, ex- 
tended the usual period for the filing of 
friend-of-the-court briefs. More than 40 
of the amicus curiae briefs had been sub- 
mitted by the early-June deadline for 
briefs in support of the petitioner (the 
university). Briefs supporting the re- 
spondent (Bakke) will be accepted for 30 
days after the deadline. The total number 
of briefs is expected finally to exceed the 

pensate for the effects of past discrimina- 
tion. (The groups usually included in this 
category are Blacks, Mexican-Ameri- 
cans, mainland Puerto Ricans, and Na- 
tive Americans.) 

Opponents of the special admissions 
programs argue that such programs 
amount to racial quotas and that they 
are illegal, unjust to those excluded, stig- 
matizing to those they assist, and racially 
divisive. Most of these opponents argue 
that the objectives of the special admis- 
sions programs are worthy but should be 
achieved by other means. 

So intense has been the interest in the 
Bakke case that the Supreme Court, af- 
ter docketing the case this spring, ex- 
tended the usual period for the filing of 
friend-of-the-court briefs. More than 40 
of the amicus curiae briefs had been sub- 
mitted by the early-June deadline for 
briefs in support of the petitioner (the 
university). Briefs supporting the re- 
spondent (Bakke) will be accepted for 30 
days after the deadline. The total number 
of briefs is expected finally to exceed the 

largest number in living memory-more 
than 50 in the case of Brown v. Board of 
Education. 

The immediate context of the Bakke 
case is the effort of predominantly white 
professional schools to increase enroll- 
ment of minority students since the Civil 
Rights Act of 1964 prohibited discrimina- 
tion on the basis of race, color, national 
origin, and sex in both public and private 
institutions of higher education. In the 
late 1960's, professional schools, which 
had low enrollments of minority stu- 
dents, almost universally instituted "af- 
firmative action" programs to increase 
the number and percentage of students 
from minorities identified as suffering 
heaviest discrimination in the past. 

Although such programs were imple- 
mented across the board at both the un- 
dergraduate and graduate levels, they 
were most conspicuous in the profes- 
sional schools because of an unprece- 
dented increase in competition for 
places. This was particularly true of 
medical and law schools and, to a lesser 
degree, of engineering schools. Accord- 
ing to data published in a recent study of 
minority medical education* by Charles 
E. Odegaard, enrollment of selected mi- 
norities rose from 854 in 1968-69 to 4524 
in 1975-76. In percentage terms, minor- 
ity representation rose from 2.4 to 8.1 
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percent of enrollment. The size of the in- 
crease is attributed primarily to special 
admissions programs which gave prefer- 
ence to minority applicants. 

As competition for medical school 
places grew keener, the average Medical 
College Admissions Test (MCAT) score 
and grade point average (GPA) of suc- 
cessful applicants rose sharply. Minority 
applicants' quantitative credentials also 
grew steadily stronger, but, without spe- 
cial admissions programs, it is generally 
accepted that the representation of mi- 
norities would have been drastically 
smaller. 

During this same period, the emphasis 
on science in academic preparation for 
medical school increased markedly. The 
Association of American Medical Col- 
leges' (AAMC) amicus brief in support 
of the University of California notes that 
"stress on science skills has led to an un- 
usually heavy reliance on numerical ad- 
missions criteria." One point made by 
critics of the admissions process is that 
objective criteria now in use predict the 
student's success in the first 2 years of 
medical school, which center on basic 
sciences, but do not necessarily indicate 
how the applicant will eventually operate 
as a physician. 

Special admissions programs benefit- 
ing minority students began to draw ob- 
jections in the early 1970's. A number of 
legal challenges against the programs 
have been mounted on grounds that they 
discriminated illegally against majority 
students, but the litigation has not pro- 
duced a definitive answer on the under- 
lying constitutional issue. 

The Supreme Court nearly did rule on 
the issue in a case brought by law school 
applicant Marco DeFunis against the 
University of Washington law school. 
The Supreme Court in 1973 agreed to 
hear an appeal by DeFunis, who had 
won in the Washington state trial court 
and lost in the state supreme court. The 
case had been fully briefed, but the high 
court ruled the case moot because De- 
Funis has been admitted to law school by 
court order and was sure to be graduated 
by the time the Supreme Court could act 
on the case. This left the constitutional 
issue hanging. 

The lines of argument on both sides in 
the Bakke case are to a considerable ex- 
tent predictable because of the rehearsal 
of the DeFunis case. And the arguments 
are expected generally to follow the 
briefs on file. 

One theme repeated frequently in the 
briefs supporting the minority admis- 
sions program is the educational merits 
of such programs. This argument is made 
strongly in a brief submitted in behalf of 
Columbia, Harvard, Stanford, and the 
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University of Pennsylvania and support- 
ed by seven other private universities. 
(The Bakke case decision would be ap- 
plicable directly to public institutions of 
higher education, but private universities 
consider themselves also vulnerable to a 
possible finding against minority admis- 
sions program.) The essentials of the ar- 
gument are as follows: 

* Selective institutions such as medi- 
cal and law schools must deal with a pool 
of applicants much larger than can be ac- 
commodated. A portion of these appli- 
cants are preeminently qualified "super- 
stars" who are almost summarily accept- 
ed. At the other end of the spectrum is 
another group whose credentials are so 
weak as to warrant prompt elimination. 

* The institutions are left with a large 
middle group whose scores on quan- 
titative criteria indicate that they will 
succeed in the academic program. The 
problem for the institutions is to pick 
those who will be admitted from this 
group. Admissions procedures vary from 
school to school, and most rely on a vari- 
ety of "noncognitive" criteria to com- 
plement the criteria of MCAT scores and 
GPA's. But the schools admit that it is 
increasingly difficult to justify choices. 
Some medical schools have even moved 
to a lottery to select from this middle 
group. 

* The aim of the admissions com- 
mittees is to guarantee diversity in the 
entering class. In the last decade, the 
committees have, in effect, become race 
conscious. Because minorities tend to 
cluster at the bottom of the pool of can- 
didates qualified to succeed academi- 
cally, various weighting systems have 
been adopted to increase minority repre- 
sentation. 

* The medical and law schools argue 
that the justification is an educational 
one. Graduates will work in a pluralistic 
society, that is, a multiracial society, and 
professionals exposed to diverse groups 
of people during their training will be 
better prepared to practice after com- 
pleting training. The brief also asks that 
the court focus on the educational pro- 
cess and take into account the obligation 
of educators to produce the leaders of to- 
morrow. 

The California state supreme court de- 
cision says that these are laudable objec- 
tives, but that they should be achieved 
by other means. In the decision, it sug- 
gests such alternatives as increasing the 
enrollment in medical schools, more ag- 
gressive recruitment efforts, and-most 
seriously advanced-taking into account 
the "disadvantaged" background of ap- 
plicants in nonracial terms as a substitute 
for racial criteria. 

Proponents of special admissions pro- 

grams have closely examined these alter- 
natives-particularly the use of the dis- 
advantaged criterion-and reject them. 
The critics argue that data on the eco- 
nomically disadvantaged show that re- 
liance on such status as a criterion would 
result in reduced enrollment of minor- 
ities. As the University of California 
brief puts it, "a preferential program for 
disadvantaged administered on a racially 
neutral basis would result in admission 
of a greater number of poor whites." 
This might be desirable, notes the brief, 
but it would happen at the expense of mi- 
nority students. 

Findings in a recently published study 
for the AAMC by staff member Bart 
Waldman indicate that 

an applicant's lower economic status alone 
results in a very slight, if any, competitive dis- 
advantage because of lower performance in 
undergraduate work or on the MCAT. On the 
other hand, the variety of factors represented 
by minority racial status confers a far greater 
level of educational disadvantage, which re- 
sults in lower GPA's and MCT scores and 
which is only slightly alleviated in the higher 
income minority group." 

On the other side of the argument, crit- 
ics of reverse discrimination emphasize 
the adverse effects of a double standard 
of admissions. This was done in a brief 
prepared for the Anti-Defamation 
League by B'Nai B'Rith for the DeFunis 
case by the late Alexander Bickel and 
University of Chicago law professor 
Philip B. Kurland. An often quoted por- 
tion reads as follows: 

For at least a generation the lesson of the 
great decisions of this Court and the lesson of 
contemporary history have been the same: 
discrimination on the basis of race is illegal, 
immoral, unconstitutional, inherently wrong 
and destructive of democratic society. Now 
this is to be unlearned and we are told that this 
is not a matter of fundamental principle but 
only a matter of whose ox is gored. Those for 
whom racial equality was demanded are now 
to be more equal than others. Having found 
support in the Constitution for equality, they 
now claim support for inequality under the 
same Constitution. 

Another line of argument advanced by 
pro-Bakke partisans is that the minor- 
ities profiting from special admissions 
programs are not the only groups af- 
fected by discrimination. This point of 
view is described succinctly in an article 
by Larry M. Lavinsky in the April 1975 
issue of the Columbia Law Review: 

The argument that a racial classification 
which discriminates against white people is 
not inherently suspect implies that the white 
majority is monolithic and so politically pow- 
erful as not to require the constitutional safe- 
guards afforded minority racial groups. But 
the white majority is pluralistic, containing 
within itself a multitude of religious and ethnic 
minorities-Catholics, Jews, Italians, Irish, 
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Poles-and many others who are vulnerable 
to prejudice and who to this day suffer the ef- 
fects of past discrimination. Such groups have 
only recently begun to enjoy the benefits of a 
free society and should not be exposed to new 
discriminatory bars; even if they are raised in 
the cause of compensation to certain racial 
minorities for past inequities. 

Most of the pro-Bakke commentators 
seek to reconcile the goal of increasing 
the representation of minority students 
in professional education with the consti- 
tutional principle of equal opportunity 
for all citizens. In practical terms, this 
means finding a substitute for selection 
on the basis of race. 

Developing and using more flexible 
criteria would be the task of educational 
institutions. For reasons separate from 
the Bakke case, professional schools 
have, for some time, made efforts to ex- 
pand criteria for selection. Whatever the 
outcome of the case, it appears certain 
that Bakke will have spurred attempts to 
come to terms with such issues as cultur- 
ally biased objective tests and with the 
need to develop better means of identi- 
fying ability and potential in minority 
students. 

Which way the court will turn in the 
legal labyrinth of the Bakke case is un- 
predictable. Historically, the Supreme 
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Court has been reluctant to rule on a 
constitutional issue if it has been pos- 
sible to decide on a narrower issue in a 
case. It is possible that the court could 
again decline to address the issue of re- 
verse discrimination directly. It has been 
argued, for example, that the court 
should not decide the broad question un- 
less it can be determined that Allan 
Bakke would actually have been admit- 
ted to medical school except for the mi- 
nority admissions program. The court 
might also opt for a narrowly based deci- 
sion applicable specifically to the Davis 
program, which would not settle the 
broader question. 

Most observers, however, feel that the 
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court recognizes that reverse discrimina- 
tion is an issue whose time has come and 
that a decision on fundamentals is re- 
quired. It will be no easy decision. In 
Brown v. Board of Education, the find- 
ing that "separate cannot be equal" had 
the virtues of simplicity and compelling 
force. No similar, simple formulation is 
available in the Bakke case. In addition, 
the court must grapple with the argument 
that there is no firm, constitutional foun- 
dation for the preferential programs for 
minorities of the last decades. 

On the other hand, the court must be 
conscious of the potentially profound im- 
pact on society if it reaches a decision 
that appears to reverse the flow of the 
law against racial discrimination. Such a 
decision would tend to confirm the suspi- 
cion still widely held among racial minor- 
ities and ethnic groups that the law pro- 
tects minority rights so long as these do 
not interfere seriously with the interests 
of the majority. 

The conflict of imperatives is a genu- 
ine and difficult one, and there is consid- 
erable irony in the fact that Bakke in- 
vokes the Fourteenth Amendment, 
which, after all, was a product of the Civil 
War and of the effort to undo the effects 
of slavery.-JOHN WALSH 
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The surprise resignation of Emilio Q. 
Daddario from the Office of Technology 
Assessment (OTA) has triggered an ur- 
gent search for a successor. It has also 
made OTA board chairman, Senator Ed- 
ward M. Kennedy (D-Mass.)-who is 
thought by some to have driven Dad- 
dario out-more vulnerable to accusa- 
tions that he is trying to dominate the 
OTA. Some tricky navigation through 
the political crosscurrents will be re- 
quired if Kennedy is to convince his crit- 
ics that he wants OTA to retain its inde- 
pendence and its reputation for objectivi- 
ty. 

The OTA picture has been further 
complicated since Daddario's resigna- 
tion by the resignation of two members 
of its congressional governing board: 
Representative Marjorie Holt (R-Md.) 
and Senator Richard Schweiker (R-Pa.) 
and by the contemplated resignation of 

I JULY 1977 

The surprise resignation of Emilio Q. 
Daddario from the Office of Technology 
Assessment (OTA) has triggered an ur- 
gent search for a successor. It has also 
made OTA board chairman, Senator Ed- 
ward M. Kennedy (D-Mass.)-who is 
thought by some to have driven Dad- 
dario out-more vulnerable to accusa- 
tions that he is trying to dominate the 
OTA. Some tricky navigation through 
the political crosscurrents will be re- 
quired if Kennedy is to convince his crit- 
ics that he wants OTA to retain its inde- 
pendence and its reputation for objectivi- 
ty. 

The OTA picture has been further 
complicated since Daddario's resigna- 
tion by the resignation of two members 
of its congressional governing board: 
Representative Marjorie Holt (R-Md.) 
and Senator Richard Schweiker (R-Pa.) 
and by the contemplated resignation of 

I JULY 1977 

Representative Olin E. Teague (D- 
Tex.). 

Although Schweiker maintains that he 
is leaving in order to devote more time to 
committee duties, Holt and Teague have 
made it clear that they feel Kennedy, 
particularly through his representative 
on the OTA staff, Ellis Mottur, is trying 
to take over the organization and turn it 
into his personal committee. Holt, a con- 
servative Republican, said in her good- 
bye letter to Kennedy that she perceived 
that OTA's role as an "unbiased, inde- 
pendent research arm of Congress is 
threatened. I have been unable to make a 
contribution in determining the direction 
of OTA and therefore feel I cannot con- 
tinue as a member of the Technology As- 
sessment Board." 

She has made it clear that what she 
means is that "Senator Kennedy has tak- 
en over this office and made it his per- 
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sonal political vehicle." Says Holt, "It's 
become a one-man operation." She feels 
Kennedy has stacked the technology as- 
sessment advisory council (a group of 12 
distinguished individuals who are sup- 
posed to advise the board) with his own 
selections and that he now wants it to be 
the determining voice in the selection of 
the new director. 

The likely resignation of Teague adds 
considerable weight to these charges. 
Teague, after all, is the chairman of the 
House Science and Technology Com- 
mittee, the committee that originated the 
OTA concept. Chairmanship of the 
board has alternated between Teague 
and Kennedy. Teague feels that manage- 
ment of OTA has become so unbalanced 
in favor of the Kennedy forces that he 
wants out. "Kennedy did a great job in 
his first 2 years as chairman," he told 
Science, but "now he's using the board 
for personal political purposes .... He 
wants to run the thing like a committee 

. if that's the way he's going to run the 
thing I don't want to have any part of it." 

Teague is particularly bothered by the 
fact that the six senators on the board 
have their own representatives as staff 
members on OTA, whereas most of the 
House members don't. (Teague doesn't 
believe that people who serve as liaisons 
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Philip M. Boffey, a staff writer 
for the News and Comment section 
for more than 5 years, has resigned 
to take a position as a member of 
the editorial board of the New York 
Times. He will be based in New 
York and concentrate on issues in- 
volving science, technology, and 
medicine. 
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