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Social Impact of

Pollution Control Legislation

The Clean Air Act and court

decisions interpreting it

will affect far more than air quality.

The basic unity of things, their inter-
dependence, and the fact that an altera-
tion in a condition at one point in an
infinite chain of interrelationships will
result in an almost infinite number of
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changes at other points, is what I take to
be at the heart of the environmental
movement. It is, indeed, the principle at
the heart of one of the most important
statutes to emerge from the environmen-
tal movement, the National Environmen-
tal Policy Act of 1 January 1970 (1),
wherein Congress, within the area over
which it has jurisdiction—actions by the
federal government—has decreed that
every such proposed major action be
preceded by the preparation of a detailed
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statement of its impact upon the human
environment.

Clean Air

To illustrate how profound the .eco-
nomic, social, political, cultural, and de-
mographic impacts can be of an action
which seems at first blush to be physical
and local, consider the Clean Air Act (2),
which was enacted in its present form on
31 December 1970. The statute is in-
tended to eliminate air pollution and the
ensuing hazard to health resulting from
breathing noxious fumes. The statute’s
mechanism for achieving this result af-
fects all of us directly in our professional
as well as personal lives.

The act requires the establishment by
the administrator of the Environmental
Protection Agency (EPA) of national am-
bient air quality standards for specific
types of air pollutants. Primary stan-
dards must be established which in the
judgment of the administrator of the
EPA are ‘‘requisite to protect the public
health’’; secondary standards are to be
established which in the judgment of the
administrator are ‘‘requisite to protect

629



the public welfare from any known or
anticipated adverse effects associated
with the presence of such air pollutants
in the ambient air.”” So far, primary and
secondary standards have been estab-
lished for six pollutants: sulfur dioxide,
particulate matter, carbon monoxide, hy-
drocarbons, photochemical oxidants,
and nitrogen dioxide. The act con-
templates that these standards will be
achieved through implementation plans,
prepared by the states and approved by
the EPA. The statute requires state im-
plementation plans to include many tech-
niques for achieving the primary and sec-
ondary standards, but I shall discuss on-
ly three: emission limitations, including
schedules and timetables for compliance
with such limitations; land use controls;
and transportation controls.

The effectuation of emission limita-
tions has obvious consequences. Imme-
diately touched would be 200,000 indus-
trial plants throughout the country—iron
and steel mills, smelters, oil refineries,
rubber and plastic plants, electric gener-
ating plants, paper mills, incinerators—
plants which employ millions of people.
The requirement that these plants com-
ply with significant and meaningful emis-
sion limitations will inevitably result in
the curtailing of production in some of
these plants, and the complete closing
down of others, with a consequent de-
crease in productivity and employment
in certain spheres of activity.

Supreme Court Review

A question currently before the Su-
preme Court concerns whether the ad-
ministrator of the EPA, in approving
state implementation plans, must consid-
er the economic and technological feasi-
bility of emission limitations contained in
the plans. The U.S. Court of Appeals for
the Third Circuit, in St. Joe Minerals
Corporationv. EPA (3), held, on 29 Janu-
ary 1975, that the EPA may not approve
a state implementation plan containing
sulfur oxide emission limitations which
the EPA had concluded were not tech-
nologically feasible as applied to the peti-
tioner’s plant. This conflicts with deci-
sions in other U.S. circuit courts: the
sixth circuit, in Buckeye Power Inc. v.
EPA (), held that polluters ‘‘are not
entitled to raise their claims of . . . tech-
nological infeasibility and resource
unavailability prior to the administra-
tor’s approval of the state plans . ..”
and the seventh and eighth circuits (5)
have arrived at similar conclusions.

At the request of the EPA, the Depart-
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ment of Justice has asked the Supreme
Court to review the decision in the third
circuit case. Obviously, the impact of
emission limitations will be greater, and
more swift, if the EPA is not required,
prior to approval, to review them for
technological and economic feasibility
throughout the region to which they ap-
ply.

Cost of Compliance

In any event, sooner or later, numer-
ous categories of stationary sources of
pollution will be required to spend, in the
aggregate, hundreds of millions of dol-
lars to comply with the limitations. The
additional productivity and employment
resulting from the design and manufac-
turing of pollution abatement control de-
vices will probably more than equal the
loss to the nation resulting from the clos-
ing of marginal plants. Although the gross
national product may not be adversely
affected, there will be dislocations in the
economy on a local basis: in some areas
inefficient old plants with large numbers
of unskilled laborers will be extinguished;
in other areas, offices and laboratories
employing professional people in re-
search and development activities will
spring up.

Land Use Control

While the changes resulting from emis-
sion limitations are of obvious signifi-
cance to labor and industry, the require-
ment in the Clean Air Act that state im-
plementation plans employ land use con-
trols to abate air pollution will, if mean-
ingfully implemented, result in drastic
changes in the way we live. Restric-
tions could be placed upon the location
of shopping centers, parking lots, hospi-
tals, recreation areas, housing devel-
opments, industrial plants, electric gener-
ating facilities, and countless other struc-
tures which either themselves generate
air pollution or, by drawing large crowds
of people for their use, increase the pollu-
tion resulting from automobile exhausts.
The possible effect of such land use con-
trols on the development of cities and
industries cannot be overemphasized.

Of equal or even greater importance—
since the automobile has so largely
shaped American life-styles today—are
the transportation controls authorized to
be established by state implementation
plans. In various states, transportation
controls have included procedures gov-
erning the filling and storage of gasoline

at gasoline stations; the inspection and
maintenance of passenger automobiles,
as well as of heavy-duty vehicles; the
increase and improvement of mass tran-
sit; the initiation of improved traffic flow;
the establishment of traffic lanes exclu-
sively for buses and car pools; the institu-
tion of parking restrictions; the imposi-
tion of bridge tolls; the establishment of
vehicle-free zones in urban centers; the
prohibition against taxi cruising in cer-
tain areas; gasoline rationing; the require-
ment that existing vehicles be fitted with
various pollution control devices; and
banning of deliveries in various areas (6).
Thus, the social, economic, and demo-
graphic consequences flowing from the
Clean Air Act, and the measures it re-
quires the states to implement are, I
believe, substantial and significant.

Balancing of Social Interest

Of course it may be that, as the poten-
tial for change inherent in the Clean Air
Act becomes realized, the nation may
decide that it cannot afford, or is not
ready for, a transformation. Certainly,
recent amendments to the Clean Air Act
reflecting the decreased availability of
low-sulfur fuel have gone in the direction
of limiting or postponing the power of
the administrator of the EPA to effect
certain emission limitations and land use
and transportation controls. The Energy
Supply and Environmental Coordination
Act (7), which was passed on 22 June
1974 to encourage the burning of domes-
tic coal rather than imported oil,
amended the Clean Air Act to require (i)
a review of each state’s implementation
plan in order to determine whether the
plan could be revised ‘‘in relation to fuel-
burning stationary sources’’ without in-
terfering with the attainment and main-
tenance of any national ambient air quali-
ty standard within the period permitted
by the Clean Air Act; and (ii) to prohibit
the administrator from imposing upon a
state the requirement that an implemen-
tation plan contain parking surcharge reg-
ulations or regulations for the manage-
ment of parking supply (although nothing
would prohibit the state, on its own,
from adopting parking surcharge regu-
lations or regulations for the manage-
ment of parking supply and submitting
them to the administrator for his approv-
al). These are relatively modest changes
in the sweep of the Clean Air Act (8); at
this very moment, the Congress has un-
der consideration extensive amendments
to the Clean Air Act. The direction these
amendments go—whether they impose
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more controls to abate pollution, or
whether they lessen the impetus to
change in order to accommodate the stat-
us quo—will substantially affect us all.

In discussing the pervasive effect of
the Clean Air Act, I have limited myself
to one section of the act and to three
requirements only in that section—that
emission limitations, land use controls,
and transportation controls be effec-
tuated within a state to implement am-
bient air quality standards established by
the statute. I have not discussed the
provisions of the statute relating to the
siting of new stationary sources of air
pollution—this alone a significant land
use control—nor have I discussed the
provisions relating to the control of auto-
mobile pollution through the devel-
opment of improved internal combustion
engines. The discussion of these provi-
sions would only reinforce the point I
have attempted to make, that the Clean
Air Act necessarily does more than clean
the air: it relocates industry, it changes
centers of population, it alters life-styles
and living patterns, and it touches im-
mediately a broad range of interests,
from the esthetic to the economic.

Cleaner than Clean Air

But there is one other requirement of
the Clean Air Act that should be men-
tioned. Although this requirement is diffi-
cult to find explicitly set forth in the
statute, the courts have found it to be in
the statute implicitly, and it may have as
profound an effect as any I have men-
tioned. The District Court for the Dis-
trict of Columbia, in a suit entitled Sierra
Club v. Ruckelshaus (9), held that in
those portions of the nation where the air
is already of a quality higher than that
required by the national ambient air qual-
ity standards, the air may not be per-
mitted to deteriorate to the level of the
national ambient air quality standards.
This is called the principle of non-
deterioration or nondegradation. The

holding of the District Court for the Dis- -

trict of Columbia was affirmed per curi-
am, that is, unanimously, and without an
opinion, by the Court of Appeals for the
District of Columbia. The matter was
then taken to the Supreme Court, where
the justices were divided equally, four to
four (10), on the question (Justice Powell
having taken no part in the consideration
of the case). A consequence of an even
division by the Supreme Court is the
affirmation of the decision which it is
reviewing; the nondeterioration prin-
ciple, therefore, is today the law.
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In what form the nondegradation deci-
sion will ultimately manifest itself is diffi-
cult to say. In compliance with the court
decision, the EPA has issued regulations
establishing the manner in which areas of
the country having ‘‘cleaner than clean’’
air will be preserved (/1), but these regu-
lations are presently being challenged in
the court by the Sierra Club and other
environmental groups on the one hand
and by the American Petroleum Insti-
tute, various oil companies, and the state
of New Mexico on the other hand (I2).
In their most extreme form, non-
degradation principles. could operate so
as to prevent industrial development of
any consequence in those areas of the
country (mostly the western states)
where the air is now superior to that
required by the national ambient air qual-
ity standards; new towns and cities in
such areas might also be difficult to estab-
lish, as might be recreational areas,
roads, and other activities that would
draw automobiles. A consequence of
thus freezing at their present level of
development these ‘‘cleaner than clean’’
areas might be the confining of industry
and population’ to those areas of the
country which are now ‘‘dirty air’’ areas.
Thus, we have another example of an
environmental statute’s impact going far
beyond mere land and water.

Other Land Use Control Authority

In addition to administering the Clean
Air Act, the EPA administers the Feder-
al Water Pollution Control Act and a
substantial number of other statutes. The
Federal Water Pollution Control Act af-
fects matters other than clean water just
as fully and pervasively as the Clean Air
Act affects matters other than clean air;
one author commenting on one provision
only of the act, section 208, observed
that ‘‘it is difficult to imagine how a
successful water pollution control strate-
gy of this magnitude could be effective
without extensive reforms in the state
land use guidance system, or apart from
other conservation, social, and econom-
ic objectives’ (13). Clearly, the growth
of almost any metropolitan area could be
determined through the control of the
size and location of sewage treatment
plants and restrictions on hookups to
these plants. It follows then that the
agency that administers statutes of such
comprehensive scope is itself an agency
whose policies, like the statutes it admin-
isters, have an impact going far beyond
the area suggested by the name of the
agency.

Summary

It is clear that natural resource devel-
opment and industrial expansion must be
done so as to produce the least impact on
our physical environment. Our energy
requirements, along with the exigencies
of life in modern society, demand adjust-
ment and balance between pollution con-
trol and development. That adjustment
will be made based largely on the politi-
cal interests reflected in our commu-
nities, and where the pendulum will stop
has yet to be determined.
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