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overall computing organization. 
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and discussion of the facilitating network 
concept. 
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NEWS AND COMMENT 

Grave-Robbing: The Charge against 
Four from Boston City Hospital 

Violation of Sepulture. Whoever, not being lawfully authorized by the proper 
authorities, wilfully digs up, disinters, removes or conveys away a human body, 
or the remains thereof . . . shall be punished by imprisonment in the state prison 
for not more than three years or in jail for not more than two and one half years 
or by a fine of not more than two thousand dollars.-MASSACHUSETTS GRAVE- 
ROBBING STATUTE, 1814. 
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Boston, Massachusetts. When, in 
1971, four doctors at Boston City Hos- 
pital (BCH) began a study of the way 
pregnant women metabolize common 
antibiotics, it never occurred to them 
that 3 years later they would be ac- 
cused of grave-robbing for studying 
dead fetuses as part of their experi- 
ment. But then, it never occurred to 
them that, by 1974, the "right-to-life" 
movement would have gained the poli- 
tical influence it now wields. They 
never imagined that antiabortionists 
could put the brakes on fetal research. 
And, they did not anticipate the way 
in which "rights" movements in gen- 
eral-women's rights, patients' rights, 
and so on-would shape the public 
consciousness. 

For complex social reasons, a crim- 
inal case that would have been un- 
heard of a couple of years ago is 
today quite real. On 11 April, a Bos- 
ton grand jury indicted Leonard Ber- 
man, David Charles, Agneta Philipson, 
and Leon Sabath for an alleged viola- 
tion of an 1814 Massachusetts grave- 
robbing law. The accused did nothing, 
however, that violated standard prac- 
tice at the hospital, then run jointly by 
Harvard, Tufts, and Boston universi- 
ties. * 
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The charge itself is quite simple; the 
circumstances that led to it and its 
potential legal resolution are anything 
but simple. According to Assistant Dis- 
trict Attorney Newman A. Flanagan, 
who is prosecuting the case for the 
Commonwealth, the defendants did not 
have legal authority to examine the 
fetuses used in their study and are, 
therefore, guilty of illegally "removing 
and conveying away" human bodies- 
grave-robbing. Had the researchers 
asked each woman in their study for 
permission to perform what amounts 
to the legal equivalent of an autopsy 
on her dead, aborted fetus, there would 
be no case, Flanagan says. But they did 
not ask the mothers' consent; at the 
time, it was not hospital practice at 
BCH-or at most other hospitals, for 
that matter-to do so. In fact, no one 
even thought of it. The fetuses were 
going to be incinerated anyway. 
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Now, four scientists are in serious 
legal trouble for performing experi- 
ments that were perfectly consistent 
with standard research practice. Philip- 
son, a Swedish citizen, was not in the 
United States when the indictment was 
handed up in April and, according to 
attorneys in the case, no attempt has 
been made so far to bring her back. 
But the police arrested the other three 
defendants and carted them off to be 
fingerprinted and photographed for 
police files. They are now out on bond, 
waiting to see what will happen next. 

It is a strange case. One might think 
that the nation's researchers would 
have rallied to their beleaguered col- 
leagues, offering moral support if noth- 
ing else and musing relievedly, "There 
but for the grace of God go I." Ap- 
parently, however, scientists, like every- 
one else, tend to shy away from other 
people's trouble. 

"The indictment has been very hard 
on the defendants' professional as well 
as personal lives," says one of the many 
attorneys for the defense, who in- 
clude specialists in both medical and 
criminal law. "Some of it is subtle, 
but there is no doubt it's there, that it 
enters people's minds when they are 
thinking about appointing one of these 
guys to an important committee, that 
sort of thing." 

Sabath, who was the senior investi- 
gator on the antibiotic study, admits 
that he is disappointed by his friends' 
response. He says that a few colleagues 
have said, in private, that they are be- 
hind him, but only a handful have 
been willing to speak out in public. 
"Most of them just feel that they 
shouldn't say anything," Sabath con- 
cedes. A leader of one of the country's 
major biomedical research societies told 
Sabath that the organization could not 
say anything, lest it lose its credibility. 
That was not much comfort. 

Sabath is, however, very grateful to 
Harvard University for its official, if 
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low-profile, support. Harvard is pay- 
ing for his defense. 

At the time Sabath was working at 
BCH, he was an associate professor 
of medicine at Harvard Medical School. 
Philipson also had a Harvard appoint- 
ment. Charles, who is now at St. 
John's University in Newfoundland,t 
was then affiliated with Boston Univer- 
sity, as is Berman, a BCH pathologist. 
Although the details of the universities' 
financial support of the defendants is 
still being negotiated, it seems likely 
that none of the four will have to use 
personal funds to pay the lawyers. 

The matter of the legal bill is touchy, 
something Harvard officials do not want 
to talk about. Apparently, BU is reluc- 
tant to commit itself unconditionally to 
support the defense, and its share of the 
kitty is a sensitive issue. But the greater 
reason for official hesitancy about Har- 
vard's role is a fear that the defendants' 
association with Harvard could work 
against them if the case goes to a 
jury trial. In neither Cambridge nor 
Boston, from which the jurors would 
come, is Harvard University uniformly 
revered, quite the contrary. Said one 
university official, "If this goes to a 
local jury, the Harvard connection may 
not do these people much good. And 
we want to get them acquitted." 

There is, on the part of attorneys 
involved in this case, a desire that there 
be no more like it. "We don't want any 
more criminal indictments here," said 
one. They have observed the doubt and 
fear that the case has engendered among 
people in fetal research and worry that 
important studies may now never be 
done. 

The experiment with antibiotics that 
started this controversy was conceived 
by Agneta Philipson, out of her own 
experience. In a telephone interview 
with Science, Sabath recalled how it 
came about. 

Philipson was in Sweden, pregnant 
with her fourth child, when she got 
bronchitis and began taking an anti- 
biotic to cure it. It did not seem to be 
working as well as she expected it to 
and, curious about the possibility that 
pregnancy had affected her ability to 
metabolize the drug, she decided to 
find out how much of it was circulating 
in her blood. Very little, it turned out; 
the concentrations of circulating anti- 
biotic were much lower than they 
should have been. Philipson's curiosity 

about the phenomenon persisted and, 
after her baby was born, she took an- 
other round of the antibiotic in the same 
dose as before. This time, her blood 
concentrations of drug were as high 
as Ithey were supposed to be. Being 
pregnant had obviously altered her abil- 
ity to metabolize the antibiotic. 

Later, when Philipson took a year's 
leave from the Karolinska hospital to 
work at Harvard, she discussed her ob- 
servations with Sabath, an antibiotic 
specialist. "Agneta was suggesting that 
pregnant women may not be getting 
proper drug therapy," he recounts. "It 
was a very important question and one 
about which very little was known." 
The two of them agreed to explore the 
matter. 

Philipson and Sabath decided to look 
at the behavior of two very common 
antibiotics, erythromycin and clindamy- 
cin, each of which might be used in- 
stead of penicillin to treat in utero 
syphilis in the fetuses of women with 
penicillin allergies. They wrote up a 
protocol, calling for pregnant and non- 
pregnant subjects (the latter as a con- 
trol group), and submitted it to BCH's 
human studies committee which ap- 
proved the plan. 

"As we thought about it," Sabath 
remembers, "we realized the safest 
course would be to get pregnant women 
who were going to have an' abortion 
anyway. There was no reason to think 
that either antibiotic would be harm- 
ful to a fetus-each is widely used- 
but it seemed wrong to take any 
chance." So, they agreed to experiment 
only on pregnant women who were 
going to have abortions. That is where 
David Charles came into the picture. 
He performed abortions at BCH, and 
Philipson and Sabath asked him to co- 
operate, which he did. 

Philipson and Sabath approached 
Charles' patients after they had already 
been admitted to BCH for abortions 
and asked them to participate in the 
study, which meant agreeing to take 
one of a variety of doses of either 
erythromycin or clindamycin and sub- 
sequently letting the doctors take blood 
samples. In every case, the women gave 
written consent to their participation 
in the experiment. 

From the study of the women, a 
study of the fetuses was a logical step 
because the investigators wanted to 
know not only how the mothers handled 
the antibiotics but also whether the 
drugs crossed the placenta and entered 
fetal tissues. That is where Leonard 
Berman came into the picture. As a hos- 

Body snatching in the 18th century. Pen 
and ink drawing by Barney Moore after a 
sketch by Cruickshank. [The Bettman 
Archive, Inc.] 

pital pathologist, he was in a position 
to help investigators obtain tissues for 
study. Philipson and Sabath asked him 
to cooperate by seeing that they got the 
aborted fetuses to study. Berman was 
glad to help out. 

The experiment verified the idea that 
pregnant women metabolize antibiotics 
differently than nonpregnant women, 
and it showed that clindamycin is more 
effective in crossing the placenta and 
getting into the fetus than is erythro- 
mycin. These were important observa- 
tions and were published in the New 
England Journal of Medicine, 7 June 
1973. Berman was not listed as an 
author of the paper, but he was given 
credit for his help in one of those 
familiar "We are indebted to . . ." foot- 
notes. As Sabath says now, "He should 
have said, 'Thanks, but don't mention 
it.'" The case against them reads, 
"Commonwealth of Massachusetts v. 
Leonard Berman, . . . ," and, says Sa- 
bath, "Berman was a bystander." 

The journal's paper inflamed Boston 
"right-to-lifers" who, apparently, were 
more concerned about the fact that 
the experiment had depended on the 
cooperation of women having abortions 
than they were about the ultimate so- 
cial benefits of the research. In July 
1973, Massachusetts State Representa- 
tive Raymond L. Flynn wrote to Bos- 
ton City Councilman Albert "Dapper" 
O'Neil, complaining about inhumane 
procedures at BCH and other hospitals. 
He said he spoke for all "right-thinking" 
people who believe that no abortion 
should be permitted, regardless of, what 
the Supreme Court says. 

O'Neil held hearings on the matter 
a couple of months later. As a result, 
the district attorney's office was called 
in to investigate BCH, and a planned 
outpatient abortion clinic at the hos- 
pital, which would have cost the city 
about $98,000, was scrapped. Even 
now, the power of antiabortionists is 
felt at BCH. The hospital used to per- 
form 25 to 30 first-trimester abortions 
a week. Since the trouble began, there 
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t Sabath is now at the University of Minnesota, 
having accepted a job there long before the 
criminal charges were filed. Charles, too, had 
previously planned to leave. 
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have not been any. At present, accord- 
ing to Ernest Lowe, who is chief resi- 
dent in obstetrics and gynecology, most 
of the abortions at BCH are for "medi- 
cal" reasons only. Women seeking an 
"abortion on demand" are referred to 
private clinics. 

The "right-to-lifers" have succeeded 
not only in blocking abortions at BCH; 
they also have managed to put a stop 
to the kind of experiment that Sabath 
and his colleagues were doing. A new 
Massachusetts law, unrelated to the 
BCH situation but also initiated by 
"right-to-life" groups, bans all research 
on live fetuses. 

The grave-robbing case raises many 
of the same legal and social questions 
that are brought up by the manslaughter 
case against Kenneth Edelin, another 
BCH doctor (Science, 25 October). The 
Edelin case is a by-product of the 
district attorney's investigation of BCH 
that followed the city council hearings. 
Edelin is accused of killing a fetus dur- 
ing the course of a legal second-tri- 
mester abortion. In each case, the ques- 
tion of whether a fetus is a "legal per- 
son" entitled to the protection of the 
14th Amendment to the Constitution is 
at issue. 
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Assistant District Attorney Flanagan 
contends that a dead fetus is not just 
a hunk of tissue but is a human body 
that must be treated like any other. 
In the grave-robbing case, that means 
the researchers should have had per- 
mission from the next of kin to perform 
their analyses. (The new state law on 
fetal research requires maternal con- 
sent for any experimentation on a dead 
fetus. ) 

Neil Chayet, one of the attorneys 
for the defense, maintains that a fetus 
is not a person until at least the third 
trimester and, therefore, the defendants 
must be acquitted. Chayet believes, as 
do the lawyers defending Edelin against 
the manslaughter charge, that the Su- 
preme Court answered the question of 
fetal personhood in Roe v. Wade, its 
historic 1973 ruling legalizing abortion. 
Some legal experts argue that the court 
effectively resolved the question in that 
case, saying that a fetus is not a person. 
Other legal authorities reply that the 
court's ruling is subject to interpreta- 
tion on that point. 

Chayet has argued successfully in 
court that a fetus is not a person. In 
Doe v. Doe, a case in which an es- 
tranged husband tried to prevent his 
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wife from having an abortion, the court 
appointed Chayet to represent the un- 
born fetus. Drawing support from Roe 
v. Wade, and other cases, Chayet con- 
cluded that the fetus is not a "legal 
person" and that he, therefore, had no 
client. The court was persuaded by his 
reasoning and the woman had the abor- 
tion. Whether this approach will prevail 
in the grave-robbing case, which has 
not yet gone to trial, is not at all cer- 
tain. 

What is certain is that the unprece- 
dented BCH cases are already putting 
restraints on research. And scientists are 
intimidated. If one asks researchers here 
whether they or their colleagues have 
abandoned or modified experiments 
as a result of what is happening in the 
statehouse and the courthouse, a major- 
ity will answer, "Yes." But when it 
comes to specifics, they clam up. As 
one of them said, "In the current cli- 
mate, we're all afraid we may have 
committed an indictable offense." 

-BARBARA J. CULLITON 

A third article will discuss the Mas- 
sachusetts fetal research law and the 
way the Boston research community re- 
acted to its passage. 
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Will It Promote Costly Technology? 
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Like a perennial flower, discussion of 
national health insurance has kept crop- 
ping up in Congress year after year. 
But, despite varying approaches to the 
problem among the legislators, a 
consensus of sorts seems to be emerg- 
ing that Congress will pass some form 
of health insurance legislation in the 
next year or so-perhaps even before 
the end of 1974. Such passage would 
revolutionize the financing of health 
care for the 220 million Americans now 
benefiting from private health insurance 
and the 50 million people now covered 
by the Medicare and Medicaid pro- 
grams. But there is an important, little- 
discussed question of side effects: What 
impact would national health insurance 
have on medical practice and medical 
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research? Indeed, a number of experts 
are afraid that the side effects of a 
national plan may be highly undesirable. 

Some university economists, and 
some medical analysts at the Institute 
of Medicine (IOM) of the National 
Academy of Sciences, have been pre- 
dicting that national health insurance 
will induce more and more people to 
opt for highly expensive and elaborate 
forms of treatment such as extra tests, 
unnecessary surgery, and elaborate ter- 
minal care. In time, this would create 
more demand for such services and 
encourage doctors and hospital admin- 
istrators to construct facilities, train 
specialists, and conduct related research. 
The trend, in the long run, would be 
to bias medical care in favor of tech- 
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to bias medical care in favor of tech- 

nology-intensive procedures. And, since 
resources are finite, these activities 
would drain away funds and manpower 
from lower-cost care. 

This discussion has been going on 
for some time as a sideshow to the 
center-ring debate in Congress over 
national health insurance. In that de- 
bate, the most publicized issues have 
been what benefits should be made 
available to the average citizen, whether 
the program should be administered by 
the private insurance industry or the 
federal government, and how to finance 
it-the last being especially troublesome 
since estimates of the ultimate annual 
cost of the program range from $30 
billion to $100 billion! 

Two separate theories are being ad- 
vanced as to how a needlessly high 
technology-oriented medical establish- 
ment could emerge on the future Amer- 
ican health scene. One theory, put for- 
ward by an IOM panel chaired by 
Princeton economist Herman M. Som- 
ers, holds that the automatic inclusion 
of some highly expensive types of treat- 
ment, such as kidney dialysis, under 
national health insurance could, with- 
out proper restraints, encourage more 
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