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Citizen-initiated legal actions can 
protect and improve the environment. 
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The realization that our supply of nat- 
ural resources is not unlimited has led to 
public concern over the ecological crisis 
(1). If the present exploitation of natural 
resources is to be halted, it is essential 
that our legal structure be at least permis- 
sive of, if not conducive to, such a goal. 
Several recognized legal remedies are 
available to the individual citizen or 
group wishing to combat specific acts of 
pollution or proposals deemed destruc- 
tive of the environment. Other proce- 
dures are considered potentially useful 
mechanisms in aiding the concerned citi- 
zen in the quest for cleaner surroundings. 
It is not anticipated that these legal pro- 
cedures will solve the problem of pollu- 
tion, but that they might be useful tools 
in moving toward that goal. 

The legal meaning attributed to pollu- 
tion may vary with different legal reme- 
dies, but the term has a more specific 
meaning to others. According to Ayres 
and Kneese (2), pollution can be viewed 
as external to the polluter-that is, as a 
cost to others-because, in disposing of 
the residues of production and consump- 
tion, the polluter uses free or common 
resources, including air and water, and 
such resources are scarce (3). Since the 
solution to such environmental problems 
is complex, many interrelations exist, 
and there are large numbers of vested in- 
terests, the movement toward a solution 
seems very slow. The individual has rela- 
tively little weight in the normal legisla- 
tive and administrative processes, but he 
may be able to have a more immediate 
and heavier impact through court ac- 
tion, even though litigation is usually a 
long, slow process. 
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The court action approach may have 
two important results. First, actual or po- 
tential cases of pollution may be halted, 
reduced, or prevented. Second, the prob- 
lems and insecurities following from 
many individual actions may lead to the 
more comprehensive and rational plan- 
ning and development that is required in 
the current situation. 

Common-Law Remedies 

In some instances, common law may 
provide the individual with a recourse in 
fighting for an acceptably clean environ- 
ment. Traditionally, a remedy of major 
importance has been provided by the nui- 
sance law. Every landowner has the right 
to enjoy and use his property without un- 
reasonable interference; when such inter- 
ference occurs, a nuisance exists. Since 
the existence of a particular set of cir- 
cumstances is considered to be a matter 
of fact, a jury usually must decide 
whether these circumstances constitute 
unreasonable interference. A nuisance 
also may be "public"; that is, the interfer- 
ence may be with the rights of the gen- 
eral public. Many state laws classify air, 
water, and solid waste pollution as public 
nuisances. 

The typical nuisance suit is brought by 
a nearby landowner or a group of resi- 
dents alleging that some form of pollu- 
tion is interfering with his or their rights. 
Generally, the plaintiff must show some 
financial or irreparable physical damage. 
On the other side is the defendant and al- 
leged polluter (perhaps an industrial 
plant, a municipality, or cattle feedlot), 
who generally has a substantial invest- 
ment in facilities and who may provide 
jobs and other benefits. The suit may ask 
for damages or an injunction to prohibit 
continued pollution, or both. 

A fairly common result is the award- 

ing of damages while denying the injunc- 
tion. Many courts apply the "balancing 
of interests" test to determine whether 
the nuisance should be closed down (4). 
Since substantial financial interests are 
threatened by such action, the injunction 
may be denied, although enjoinment is 
more likely in cases involving public nui- 
sances. A judicial trend is to require 
modification where feasible. Thus future 
damages are eliminated or reduced, 
while the interest of the polluters is not 
destroyed-although the cost of such 
modifications may raise the costs of the 
polluters' operations vis-a-vis other pro- 
ducers. 

A second legal approach to pollution 
problems may be available through tres- 
pass provisions. Trespass involves an in- 
tentional and unprivileged entry onto 
land, and since it need not affect enjoy- 
ment in any way, it should, prima facie, 
require less proof than do nuisance cases. 
The traditional interpretation has re- 
quired that direct entry be proven and 
has denied that smoke, dust, or gas 
fumes, especially if transported by an in- 
tervening agency such as wind or water, 
constitute trespass (5). A recent Oregon 
case, however, awarded damages to a 
group of plaintiff-farmers whose crops 
had been damaged by fluoride gases from 
an aluminum plant (6). Unfortunately 
from the viewpoint of environmentalists, 
the request for an injunction was denied 
after the balancing of interests test was 
applied. 

Finally, many of the nation's water 
laws were developed through common 
law, and these water laws may provide 
approaches to pollution control, despite 
their not having been very useful in the 
past. Either the riparian doctrine, the 
prior appropriation concept, or a combi- 
nation of the two is used in most states. 
Under the riparian system, those with 
property along the waterway are entitled 
to make a reasonable use of the water, 
and reasonable use may include waste 
disposal. Under the natural flow theory, 
a minority view, the riparian owner is 
held to be entitled to have water flow by 
him undiminished in either quantity or 
quality (7). Such an interpretation has 
not been used historically because, in 
part, it has represented a potential threat 
to economic development and growth, 
which have been thought to be a "good" 
more important than the "bad" of pollu- 
tion. 

In a similar way, the prior appropria- 
tion doctrine, which is generally applica- 
ble in areas of limited water sources and 
which allows the first users of a source to 
maintain their use over later claimants, 

1085 



has some precedent for requiring mainte- 
nance of the original quality of the water 
(8). 

In general, the common-law remedies 
discussed are concerned with the prop- 
erty rights of individuals and cannot be 
expected to be readily adaptable to pro- 
tecting the public interest. They provide 
remedies through damages for acts al- 
ready committed and through the poten- 
tial, under enjoinment, to halt such acts 
in the future, but they do not eliminate 
pollution, prevent irreversible acts, or 
provide any sort of general approach to 
the problem. Thus, while useful, they 
must still be supplemented by other legis- 
lation. 

Statutory Remedies 

Federal, state, and city laws that affect 
the environment and the uses made of it 
exist in large numbers. It is impossible to 
review these in detail, but there also exist 
several important or broadly applicable 
legal remedies established under statu- 
tory acts. Several of these provide a basis 
for actions that an individual or a group 
may initiate to halt or prevent damage to 
the environment. 

At least one water pollution case was 
initiated as a class action; that is, where a 
few members of a large group bring the 
action, but where its results apply to the 
whole group (9). A more recent case, 
however, makes such an action less feasi- 
ble because each class member must 
meet the diversity requirement for fed- 
eral jurisdiction (10). Consequently, at 
present there is no clear precedent for 
using class actions for abating pollution. 

Another possible remedy is a declara- 
tory judgment action, which may be uti- 
lized under the Federal Declaratory 
Judgment Act (11) or the Uniform 
Declaratory Judgment Act adopted by 
35 states. Under such acts, the courts 
are empowered to declare the rights and 
legal relations of interested parties. Such 
a suit may ask the court to determine the 
validity of specific agency actions or to 
determine if environmental actions are 
being adequately considered-an impor- 
tant consideration, especially when com- 
bined with the National Environmental 
Policy Act of 1969. In addition, it is 
sometimes possible to directly sue the 
polluter under provisions of these acts. 

Among the statutes more specifically 
directed toward pollution control is the 
River and Harbor Act of 1899 (12), 
commonly referred to as the Refuse Act 
of 1899. It prohibits individuals, corpo- 
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rations, and municipalities from dis- 
charging or depositing refuse in naviga- 
ble bodies of water and their tributaries. 
Fines of $500 to $2500 are provided for 
each day of violation, and one-half of the 
fine is to be paid to the person or persons 
providing the information leading to con- 
viction. When an informer shares in a 
statutory penalty, it is referred to as a qui 
tam action. It is not entirely clear that the 
Refuse Act of 1899 authorizes a qui tam 
action, but if permitted and used, such 
action could be a strong prod in causing 
polluters to reduce such activities (13). 
This, of course, can only be applied 
against water pollution. 

Another possibly strong statutory rem- 
edy is provided by the National Environ- 
mental Policy Act of 1969 (14). The 
purpose of this act is to protect the envi- 
ronment. Among other provisions, it es- 
tablishes a council on environmental 
quality and requirements for reports on 
and consideration of environmental fac- 
tors for all federal agencies proposing 
projects or legislation. The statement is 
to include an evaluation of the environ- 
mental impact, any adverse effects that 
cannot be avoided, alternatives to the 
proposed action, short- and long-term ef- 
fects, and any irreversible or irretrievable 
commitments of resources. 

While the legislation appears to be a 
significant step, one congressman stated 
that the "widely publicized new legisla- 
tion gives the appearance of action with- 
out the substance" (15). The act has 
been interpreted to require that the 
agency consider the environmental ef- 
fects in "good faith" and that, while the 
decision rests with the agency, the proce- 
dural requirements of the act be followed 
(16). Thus the judgment of the environ- 
mentalist cannot be substituted for that 
of the agency involved. Nonetheless, the 
remedy of mandamus (17) may be used 
by individuals to ask the court to compel 
officials to "responsibly" consider all en- 
vironmental factors, but in the absence 
of "bad faith," it cannot force acceptance 
of alternative opinions (18). 

Other Approaches 

In addition to legislative remedies, 
constitutional provisions and more gen- 
eral concepts may provide environmen- 
talists with useful tools for attacking pol- 
lution. Some current proposals for action 
that have not yet been tested in the courts 
for the purpose of fighting pollution have 
been used in other contexts, such as 
human rights. 

Perhaps the most potential exists in 
the public trust concept (19). Sax has 
stated that "of all concepts known to 
American Law, only the public trust doc- 
trine seems to have the breadth and sub- 
stantive content which might make it 
useful as a tool of general application for 
citizens seeking to develop a comprehen- 
sive legal approach to resource manage- 
ment problems" (20). To fill this role, 
the action must meet three criteria: (i) it 
must contain some concept of a legal 
right in the general public, (ii) it must 
be enforceable against the government, 
and (iii) it must be capable of an inter- 
pretation consistent with contemporary 
concerns for environmental quality. Riv- 
ers, lakes, seashores, parks, and other 
public land can be considered as being 
held in trust for the benefit of the public 
and should not be allowed to be diverted 
for more restrictive or special-interest 
group use. 

Another approach suggested is to con- 
sider that the environment is protected 
by provisions of certain constitutional 
amendments. Specifically, it is argued 
that a pollution-free environment is guar- 
anteed as an unenumerated right of the 
Ninth A.mendment, which states, "The 
enumeration in the Constitution of cer- 
tain rights, shall not be construed to deny 
or disparage others retained by the peo- 
ple" (21). Further, it is contended that 
the federal government cannot interfere 
with these unenumerated rights under 
th- due process clause of the Fifth 
Amendment and that the Fourteenth 
Amendment extends this same concept 
to the states. Sax and others contend, 
however, that such an interpretation is 
not likely to occur, in part because 
those that have been held to be un- 
enumerated rights are for permanent 
minorities and that the constitutional 
arguments for environmental protection 
are not correct and cannot be expected 
to succeed (22). Thus some have pro- 
posed that constitutions, both federal 
and state, be amended to specifically 
require such protection (4, 15). 

Standing to Sue 

A procedural constraint-standing to 
sue-has frequently prevented con- 
cerned citizens from being able to insti- 
tute a legal action against perpetrators of 
environmental damage. Traditionally, 
this has required one to have a "personal 
stake in the outcome of the controversy" 
(23), a requirement that is rooted in 
history and that in no way reflects on the 
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merit of the action. It embodies the con- 
cept that one must be personally affected 
before being considered a proper party to 
complain, it prevents many suits of little 
more than nuisance value, and it reduces 
overloading of the dockets. 

Recent court decisions have made im- 
portant inroads into the restrictive appli- 
cation of standing on environmentally 
related cases. In such cases, it can be 
argued that everyone is personally af- 
fected by a deteriorated condition. The 
first breakthrough came with the decision 
in Scenic Hudson Preservation Confer- 
ence v. Federal Power Commission 
(24). The Federal Power Commission 
had licensed Consolidated Edison Com- 
pany to construct a Hudson River hy- 
droelectric project at a location consid- 
ered unique, beautiful, and of historical 
interest. It was decided that the commis- 
sion should have a basic concern for the 
preservation of beauty and national 
shrines and, significantly, that the plain- 
tiffs, who were local citizens, had stand- 
ing to sue. A 1967 case was decided simi- 
larly (25). In both of these the plaintiffs 
were local groups who could be consid- 
ered to have a greater interest in the re- 
sults than environmentalists in general. 
Thus, the 1969 decision that the Sierra 
Club had standing in Citizens Committee 
for the Hudson Valley v. Volpe (26) is 
equally important, since the plaintiffs 
were a national organization (27). 

These actions have significantly in- 
creased the likelihood of judicial review 
of administrative action. Traditionally, 
such review was likely only when the 
agency actions could be shown to be "ar- 
bitrary, capricious, an abuse of discre- 
tion, or otherwise not in accordance with 
law" (28). States may also be moving in 
this direction, as evidenced by a 1970 
Michigan law that allows any person to 
maintain an action against present and 
prospective polluters (29). 

Economic Considerations 

The effects of pollution and environ- 
mental misuse are crucial in that the 
quality of life and even the possibility of 
life depend upon how well these prob- 
lems are handled. This must be the ulti- 
mate and prevailing concern, but penulti- 
mate are economic considerations. Every 
action of pollution and pollution 
abatement has economic consequences 
with differential effects on different par- 
ties (30). The economic interests too fre- 
quently have been the basis of actions; 
future decisions will have to go beyond 
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economic interests, but nonetheless can- 
not ignore them because of the wide- 
spread influence they have and the 
requirement for public support to 
accomplish environmental reform in a 
country characterized by democratic as 
well as special-interest institutions. 

Solutions to environmental problems 
are complex, both with respect to techni- 
cal factors and the interrelationships of 
the various parties affected by changes in 
operational conditions. While it is easy to 
blame specific groups for our current cri- 
sis, nearly all of us are, in some respect, 
to blame. We as a species have been 
greedy, wanting to increase our material 
comforts, and, with a typical lack of 
foresight, we did not anticipate the con- 
sequences of our actions. It is essential 
that realistic, rational, and equitable so- 
lutions be found and implemented, but 
given the complexity of the situation and 
the inertia of most of us this is unlikely to 
occur posthaste. However, the courts 
offer one means of speeding up the proc- 
ess. The courts cannot be expected to be 
capable of solving the problem, but indi- 
viduals can sometimes get improvements 
in specific circumstances by using some 
of the legal approaches discussed. Fur- 
thermore, a substantial body of litigation 
may speed up the search by legislators, 
administrators, educators, and industrial- 
ists for solutions and their implementa- 
tion. 
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