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SCIENCE

Law and Science

The Supreme Court of California last month reversed a conviction for
abortion in a decision that will be closely studied by persons interested
in abortion laws and that may have a larger import for invalidating
other laws that were enacted under conditions quite different from those
that now obtain.

In 1966 an unmarried young woman requested an abortion from a
Los Angeles physician. He refused, but after a highly emotional scene
in which she threatened to go to Tiajuana for a criminal abortion, he did
give her the telephone number of an unlicensed physician whom he
knew to be performing skilled and safe abortions. A police raid led to
trials and convictions of both physicians. The Supreme Court of Cali-
fornia has now reversed the conviction of the referring physician.

At the time of the abortion, California law prohibited efforts to
procure the miscarriage of a woman “unless the same is necessary to
preserve her life.” The Court’s decision centered on the difficulty of
determining the meaning of these nine quoted words (which are identical
with or similar to words in the laws of many states), and on the differ-
ence between conditions in 1850 when the law was enacted and in 1966
when the abortion was performed.

In 1850, the Court noted, any abortion was extremely dangerous.
Now, in contrast, “although criminal abortions [such as the woman
threatened to have performed] are the most common single cause of
maternal deaths in California,” it is “safer for a woman to have a
hospital therapeutic abortion during the first trimester than to bear a
child.” The conclusion was reached that, although the validity of the
statute when enacted could be assumed, advances in medical skill and
knowledge had made it constitutionally invalid now.

Moreover, the Court concluded that the quoted words were not
susceptible of any interpretation that provided satisfactory guidance to a
conscientious physician; that the law delegated responsibility to the
physician but biased his decision, for any abortion always put him in
jeopardy while the contrary decision never did; and that this delegation
to a directly interested party violated the Fourteenth Amendment.

Since the Brandeis Brief of 1908 (in Muller vs. Oregon), the accumu-
lation of new knowledge has sometimes been used to overthrow previous
statutes or decisions, most notably in the Supreme Court’s 1954 decision
outlawing segregated schools. Although there is no novelty in the idea
that new conditions may call for new laws, this decision nevertheless
provides another reminder of the Supreme Court of the United States’
1898 statement that “the law is to a certain extent a progressive
science,” and calls attention to other situations in which advancing
knowledge will have to be reflected in legal changes. The ability to
artificially continue respiration and circulation after all signs of life in
the brain have disappeared raises problems concerning the legal defini-
tion of death and concerning conditions under which organ transplants
may be permitted. Organ transplants and their substitutes, such as the
artificial kidney, pose questions of entitlement that were meaningless a
few years ago. The prevalence of criminal use of guns (which may help
provide organs for transplant) casts doubt on the wisdom of retaining
the Second Amendment’s declaration that the right “to keep and bear
arms shall not be infringed.” There is a whole web of issues on which
advancing medical, technological, sociological, or psychological knowl-
edge does, should, or perhaps will argue for legal change. The California
Supreme Court has shown a judicial willingness to listen to the scientific
evidence.—DAEL WOLFLE



