The California Oath

A writ issued by J. Peek, P. J. Adams, and J. Van Dyke

Of District Court of Appeal for the State of California
In and for the Third Appellate District

HIS IS AN ORIGINAL PROCEEDING for

a writ of mandate to compel the Board of

Regents of the University of California and

Robert M. Underhill, as Secretary and Treas-
urer thereof, to issue to petitioners herein letters of
appointment to positions as members of the faculty
of the University for the academie year of July 1,
1950, to June 30, 1951.

The petition alleges that petitioners are members
of the faculty of the University of California of
Academic Senate rank; that respondents are each
members of a public corporation known as the Re-
gents of the University of California; that the Re-
gents, in accordance with authority granted to them
by the State Constitution, have established an Aeca-
demic Senate vested with certain powers relating to
appointment, tenure and dismissal of faculty mem-
bers; that the Regents on April 21, 1950, adopted a
resolution (more particularly set forth hereinafter)
carrying out certain recommendations of the Cali-
fornia Alumni Association relative to the signing of
a so-called “Loyalty Oath” by the faculty of the Uni-
versity; that each of the petitioners (all of whom are
nonsigners thereof), pursuant to the resolution, peti-
tioned the President of the University for a review
of his case by the Committee on Privilege and Tenure
of the Academic Senate; that each petitioner ap-
peared before the said committee which, after full
investigation, recommended the appointment of each
petitioner to his regular post on the faculty of the
University; that on July 21, 1950, upon the recom-
mendation of the President of the University, the
Regents by resolution appointed each of the peti-
tioners to his respective post; that notwithstanding
their appointments, respondent Underhill refused to
transmit letters of appointment to petitioners; that
subsequently on August 25, 1950, the Regents refused
to recognize the appointment of petitioners; that if
respondent Underhill is not ordered by this eourt to
transmit the letters of appointment, irreparable in-
jury to both petitioners and the people of the State
of California will result; that petitioners have no
plain, speedy or adequate remedy at law.

To this petition respondents filed their general and
special demurrer and answer. This court on Septem-
ber 1, 1950, ordered that respondents.take no aection
to enforce any resolution with respect to the nonap-
pointment of petitioners or termination of their posts
and that the ten-day period granted petitioners by
respondents should not expire until ten days following
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any further order of this court specifying that such
period shall commence to run.

Before discussing the faets of the dispute which
culminated in the filing of this petition it is important
to note by way of background that the Regents of the
University in 1920 by resolution provided “that ap-
pointment as associate or full professor carries with
it the security of tenure in the full academic sense.”
At no time prior to the present controversy was that
resolution superseded or modified. It further appears
that since 1920 the Regents and the faculty of the
University have considered -professors of the desig-
nated rank as not subject to arbitrary dismissal and
entitled to all the incidents of tenure as it is commonly
understood in American universities.

The record further diseloses that for approximately
a year and a half prior to April 21, 1950, the Regents,
the faeulty, and the Alumni Association had econ-
sidered the question of ways and means to implement
the stated policy of the Regents of barring members
of the Communist Party from employment at the
University by means of a “Loyalty Oath.” These dis-
cussions culminated in a meeting held on April 21,
1950, at which the Regents passed a resolution pro-
viding that after July 1, 1950, the beginning date of
the new academic year, conditions precedent to em-
ployment or renewal of employment at the University
would be (1) execution of the constitutional oath re-
quired of publie officials of the State of California,
and (2) aceeptance of appomtment by a letter wh1ch
contained the following provision:

Having taken the constitutional oath of office required
of public officials of the State of California, I hereby
formally acknowledge my acceptance of the position and
salary named, and also state that I am not a member of
the Communist Party or any other organization which
advocates the overthrow of the government by force or
violence, and that I have no commitments in conflict with
my responsibilities with respect to impartial scholarship
and free pursuit of truth. I understand that the forego-
ing statement is a condition of my employment and a
consideration of payment of my salary.

The resolution further provided that,

In the event that a member of the faculty fails to eom-
ply with any foregoing requirement applieable to him he
shall have the right to petition the President of the Uni-
versity for a review of his case by the Committee on Privi-
lege and Tenure of the Academic Senate, including an
investigation of, and full hearing on the reasons for, his
failure so to do. Final action shall not be taken by the
Board of Regents until the Committee on Privilege and
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Tenure, after such investigation and hearing, shall have
had an opportunity to submit to the Board, through the
President of the University, its findings and recommenda-
tions. It is recognized that final determination in each
case is the prerogative of the Regents.

Some thirty-nine professors at the University who

refused to sign the affirmation set forth in the Re- .

gents’ resolution accepted what they apparently be-
lieved to be the alternative to the signing of the oath

as set forth in the resolution and petitioned the Presi--

dent of the University for a hearing before the Com-

_mittee on Privilege and Tenure of the Academic
Senate. The hearing resulted in favorable findings
and recommendations by that committee as to each of
the professors. On July 21, 1950, the Regents met and
by a vote of 10 to 9 accepted those recommendations
and appointed the nonsigning professors to the fac-
ulty for the coming academic year. Following the pas-
sage of the resolution one of the Regents gave notice
that he would change his vote from “No” to “Aye”
and move to reconsider at the next meeting. At the
next meeting of the Regeiits, on August 25, 1950, a
motion to reconsider the matter of the appointments
was passed by a vote of twelve to ten (one absent
member stated by telegram that he would vote “no”
if he were present), and the resolution adopting the
recommendations of the Committee on Privilege and
Tenure and appointing the professors to the faculty
was defeated by a like vote of twelve to ten. Follow-
ing this a motion was unanimously carried granting
the nonsigning professors ten days in which to com-
ply by signing the statement preseribed in the resolu-
tion of April 21.

Petitioners herein were among those professors who
refused to sign the so-called “loyalty” statement. All
the petitioners are scholars of recognized ability and
achievement in their respective fields. Additionally it
should be noted that it is conceded that none of the
petitioners has been charged with being a member
of the Communist Party or in any way subversive
or disloyal.

Article IX of the Constitution which declares the
-policy of this state as to education provides at the
outset in. Section 1 thereof that education is “essen-
tial to the preservation of the rights and liberties
of the people. . . .” Section 9 of that article estab-
lishes the University of California as a “publie trust,
to be administered by the existing corporation known
as ‘The Regents of the University of California,” with
full powers of organization and government, subject
only to such legislative control as may be necessary
to insure compliance with the terms of the endow-
ments of the university and the security of its funds.”
Thereafter follow detailed provisions relating to the
membership of the Board of Regents and their powers
and duties. The Section concludes with this provision:
“The university shall be entirely independent of all
political or sectarian influence and kept free there-
from in the appointment of its regents and in the

administration of its affairs. . . .”

It is evident therefrom tha,t the Constitution has

conferred upon the Regents broad powers with respect
to the government of the University. It follows that
this court may not inquire lightly into the affairs of
the Regents, and should exercise Jurisdiction only
where the Regents. have acted without power in con-
travention of law.

The validity of the action taken by the Regents on
August 25, 1950, is ﬁrst challenged by petitioners on
the ground that the 4ffirmative statement demanded as
a condition to their continued employment is a viola-
tion of Section 3 of Article XX of the Constitution

‘which preseribes the form of oath for all officers,

executive and judicial, and concludes with the prohi-
bition that “no other oath, declaration or test, shall be
required as a quahﬁcatlon for any office or pubhc
trust.”

Respondents’ answer to this argument is that the
constitutional provision is not here applicable because
members of the faculty of the University do not hold
office or positions of public trust. In support of their
position respondents place great reliance on Leymel
v. Johnson, 105 Cal. App. 694. There it was held that
Section 19 of Article IV of the Constitution, which
provides that “No Senator or member of Assembly
shall, during the term for which he shall have been
elected, hold or accept any office, trust, or employ-
ment. under this State; provided, that this provision
shall not apply to any office filled by election by the
people,” did not preclude a member of the legislature
from also holding a position as a teacher in the public
schools of the city of Fresno. The court’s holding was
that the position of instructor in a public school was
not an “office, trust, or employment under this State,”
as those terms are used in Section 19 of Article IV of
the Constitution.

That the decision . is hm1ted to the partlcular pro-
vision of the Constitution therein questioned is indi-
cated by the fact that the court gave serious consider-
ation te the purposes of the people in adopting that
section of the Constitution. This court held that the
intent and purpose of said section was that “those
who execute the laws should not be the same indi-
viduals as those who make the laws.”

. There is nothing in . . . any case cited by respond-
ents which is conclusive of the status of petitioners
with respect to the constitutional oath of office as set
forth in Section 3 of Article XX. Furthermore, it is

necessary in this case, as it was in the Leymel case,

in dealing with another provision of the Constitution,
to consider the purposes and intent of the people of
California in adopting said Section 3 of Article XX.
While the courts of this state have had no occasion
in the past to discuss specifically the purposes behind
this section, the history of the English and American
peoples in their struggle for political and religious
freedom offers ample testimony to the aims which
motivated the adoption of the provision.

A similar provision is found in Clause 3 of Article
6 of the Federal Constitution where it is stated that
all legislative, executive, and judicial officers, both of
the United States and of the several states, shall be
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bound by oath or affirmation to support the Consti-
tution; but no religious test shall ever be required
as a qualification to any office or public trust under
the United States. Speaking of this prov1s10n, Chief
Justice Hughes . . . said:

I think that the requlrement of the oath of office should
be read in the light of our regard from the beginning for
freedom of conscience. . . . To conclude that the general
oath of office is to be interpreted as disregarding the re-
ligious scruples of these citizens and as disqualifying
them for office because they could not take the oath with
such an interpretation would, I believe, be generally re-
garded as contrary not only to the specific intent of the
Congress but as repugnant to the fundamental principle
of representative government.

Again, Justice Holmes said, “. . . if there is any
principle of the Constitution that more imperatively
calls for attachment than any other it is the principle
of free thought—not free thought for those who agree
with us but freedom for the thought that we hate.”

In the Girouard case, which was the last in this
line of cases involving aliens who had been barred
from naturalization because their then religious be-
liefs would not permit them to bear arms to defend
the country, Justice Douglas, speaking for the court
in approving the views expressed by Hughes and
Holmes and holding that such aliens were not barred
from ecitizenship, succinetly stated: “The test oath
is abhorrent to our tradition.” o

This basic principle was also discussed by Justice
Jackson in the last' of the “flag salute” cases where,
in speaking for the court he said:

But freedom to differ is not limited to things that do
not matter much. That would be a mere shadow of free-
dom. The test of its substance is the right to differ as to
things that touch the heart of the existing order.

If there is any fixed star in our constitutional constel-
lation, it is that no official, high or petty, can presecribe
what shall be orthodox in politics, nationalism, religion,
or other matters of opinion or force ecitizens to confess by
word or act their faith therein.

At this late date.it is hardly open to question but
that the people of California in adopting Section 3
of Article XX also meant to include in our state
Constitution that fundamental coneept of what Chief
Justice Hughes referred to as “freedom of con-
science” and Justice Holmes called the “principle of
free thought.” Paraphrasing their words, we conclude
that the people of California intended, at least, that no
one could be subjected, as a condition to holding office,
to any test of political or religious belief other than
his pledge to support the Constitutions of this state
and of the United States; that that pledge is the high-
est loyalty that can be demonstrated by any eitizen,
and that the exacting of any other test of loyalty would
be antithetical to our fundamental concept of free-
dom. Any other conclusion would be to approve that
which from the beginning of our government has been
denounced as the most effective means by which one
special brand of political or economie philosophy can
entrench and perpetuate itself to the eventual exclu-
sion of all others; the imposition of any more inclu-
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sive test would be the forerunner of tyranny and
oppressmn

It is a well-established prmolple of constitutional
interpretation that the meaning of any particular pro-
vision is to be ascertained by:considering the Con-

- stitution as a whole and that the duty of the court

in 1nterpret1ng the Constitution is to harmonize all its
provisions. A strikingly analogous appheatlon of this
principle of construction is found in West Virginia
State Board of Eduecation v: Barnette, where Justice
Jackson said: E

In welghmg arguments of the parties it is 1mportant
to distinguish between the due process clause of the Four-
teenth Amendment as an instrument for transmitting the
principles of the First Amendment and ‘those cases in
which it is applied for its own sake. The test of legisla-
tion whiech collides with the Fourteenth Amendment, be-
cause it also collides with principles of the First, is much
more definite than the test when only the Fourteenth is
involved. Much of the vagueness of ‘the due process clause
disappears when the specific prohibitions of the First
become its standard (italies ours):-

In the problem of interpretation with which we are
at present confronted, we find in the specific mandate
of Section 9 of Article IX of our Constitution, provid-
ing that the University shall be entirely independent
of all political or sectarian influence, a standard by
which to decide the question of whether the petitioners
herein are to be included within the term “office or
public trust” as used in Section 3 of Article XX. It
goes without saying that in the practical conduct of

. the affairs of the University the burden of so preserv-

ing it free from sectarian and political influence must
be borne by the faculty as well as by the Regents.
Hence, if the faculty of the University can be sub-
jected to.any more narrow test of loyalty than the
constitutional oath, the constitutional mandate in Sec-
tion 9 of Article IX would be effectively frustrated,
and our great institution now dedicated to learning
and the search for truth reduced to an organ for the
propagation of the ephemeral political, religious,
social, and economic philosophies, whatever they may
be, of the majority of the Board of Regents of that
moment. )

It must be concluded that the members of the faculty
of the University, in carrying out this most important
task, fall within the class of persons to whom the
framers of the Constitution intended to extend the
protection of Section 3 of Article XX.

While this court is mindful of the faet that the
action of the Regents was at the outset undoubtedly
motivated by a desire to protect the University from
the influences of subversive elements dedicated to the
overthrow of our constitutional government and the
abolition of our civil liberties,'we are also keenly
aware that equal to the danger of subversion from
without by means of force and violence is the danger
of subversion from within by the gradual whittling
away and the resulting disintegration of the very
pillars of our freedom.

It necessarily follows that the requirement that
petitioners sign the form of contract prescribed in
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the Regents’ resolution of April 21, 1950, was and is
invalid, being in violation both of Section. 3 of Article
XX and Section 9 of Article IX of the Constitution
of the State of California, and that petitioners cannot
be denied reappointment to their posts solely because
of their failure to comply with the invalid condition
therein set forth.

Subject to such reasonable rules of tenure as the
Regents may adopt,-thé appointment and disiissal of
professional personnel of the University is a matter
largely within the discretion of the Regents. Never-
theless, in the event of proof of an abuse of diseretion
the “propriety of the remedy . . . is clear.” Thus in
the present case the imposition of the oath in question
being violative of the applicable constitutional pro-
visions, the abuse of diseretion is clear, and hence
this court may compel the reinstatement of petitioners
to their respective positions.

In view of the foregoing it is unnecessary to con-
sider the further contentions..of. petitioners that the
resolution of July 21, 1950, constituted an irrevocable
appointment of the petitioners, and that the action of
the Regents constituted an arbitrary dismissal in viola-
tion of petitioners’ tenure rights.

Therefore, since the letters of appointment issued
to petitioners following the Regents’ resolution of
April 21, 1950, were subject to the condition that the
petitioners sign letters of acceptance of appointment
containing the affirmative statement, the requirement
of which we have held to be invalid, it is the order of
this court that the writ issue directing respondents by
their secretary, respondent Underhill, to issue to each
of the petitioners a letter of appointment to his

regular post-on the faculty of the University, which
appointment shall not be subject to the aferementioned
invalid condition. Provided that, if any of petitioners
has not yet executed the constitutional oath of office
as provided in the said resolution of April 21, 1950,
the respondents may require that such petitioner, as
a condition precedent to his appointment, execute
said constitutional oath.
‘Let the writ issue.

. TuE following resolution on the University of Cali-

fornia “oath” was passed at the annual meeting of
The American Physiological Society on May 2, by a
ratio of 4: 1.

RESOLUTION: The American Physmloglcal
Society, the professional organization of physi-
ologists in this country, expresses its deep satis-
faction with the decision of the Appellate Court
of California (Third District) entitled, “Concern-
ing:the Special- Loyalty Declaration of the: Uni-
versity of California.” It feels justified in so
commenting on a judicial matter because of the
explicit and wise recognition by the Court of
the issue of academic freedom and of the over-
riding importance of such freedom for the con-
tinued intellectual health of educational insti-
tutions and of the communities they serve.

The Society further urges its members, if
offered appointment at the University of Cali-
fornia, to accept only when convinced that the
Board of Regents is prepared to function in
accord with the tradition of academic freedom
long established at this outstanding institution.
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Methonium Halides in High
Blood Pressure

F. Horace Smirk

Department of Medicine,
University of Otago, New Zealand

Penta- and hexamethonium halides were found by
Paton and Zaimis (1) to reduce the blood pressure in
lower animals. Organe et al. (2) and Arnold and
Rosenheim (3) observed the same effect in man. Paton
and Zaimis (4) found that this reduction in blood
pressure was due, in part at least, to inhibition of
autonomie ganglia. The blood pressure fall varies with
posture, the magnitude of the fall increasing as the
subject’ becomes more nearly vertical. Restall and
Smirk (5) showed that administration to high blood
pressure patients of;two or three subcutaneous injec-
tions of penta- or hexamethonium halides daily makes
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it possible, without adverse symptoms, to secure a
more substantial reduction of the blood pressure than
has ordinarily been practicable hitherto. Repeated ad-
ministration induces tolerance; the initial dose of 15
mg therefore has to be increased, sometimes to as
much as 200 mg.

Using an electrically driven syringe, selected doses
of hexamethonium bromide have been administered by
slow subeutaneous injection over a 24-hr period. By
refilling the syringe daily the period of continuous
subcutaneous injection has been extended to 10 or
more days. By this means the blood pressure of severe
hypertensives (say, 260/150) has been maintained in
many instances at approximately normal levels (say,
130/90) day and night for 10 days or more. Unmis-
takable and rapid clinical 1mprovement, particularly
with the continuous injection, gives support to the
view prevmusly expressed (6) ‘that the high blood
pressure is a link in the chain of causes that lead to
the signs and symptoms of essential hypertension by
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