
necessary to resign the ~ l a l n l  to indubtrial Ian- 
lessncw : the alteri~atire is socialism. 

AHTHUIIT. H II)J,EY. 

THISis a qi~estion in speculative jnrisl~rutience. 
I n  old. times we nex-er shonlcl have thought of 
debating such a question. I t  is, ho\vever, far 
fronl being a silly question in the tinies on ~vhicli 
we have fallen. I t  brings ant, uyo~ithe arena of 
debate, the major l~re~nise  of a. number of projects 
and cloctiilles \rhicll are now ad\-ocatetl ; and we 
know that t l ~ e  fallacies lurk most in tlie ass~lmp- 
tions of t l ~ e  ma.jor l~re~nise.  It is also a significant 
fact that we are forced to discuss speculative 
questions where specolation has no hnsiness, just 
\ohen speculati011 is condemned in its proper do- 
main, and wheu the true nses of llistory are 
ignored b)- those who want to use llistory out of 
its sphere. 

Status and contract, regulation and' freedom, 
combiliation and competition, are tlie juris11rude11- 
tial, the constitutional, ancl the econolnic facets 
of the sanle thing. Each couplet is con~plete in 
itself, and its parts are entirely complementary, as 
much so as heat and cold. Hence, if we narrow 
the field of contract, we shall extend that of 
status. We shall create new rights d e r i ~ e d  from 
the new status, either for all citizens or for t,he 
classes affected (e.g., the poor, debtors, employees, 
tenants), to which there will be no corresponding 
obligations ; :ancI n-e shall correspondingly extend 
the range of torts. We shall in like wanner shift 
the adjustment of freedom and regulation now 
existing in our ronstitutional law, di~ninishing 
indiridual responsibility, and increasing collective 
respoasibi!ity, in  the same degree. 

What, then, are the facts up011 1%-liicl~ we are 
invited to enter upon such a reconstruction of the 
\vllole body of jural relations on which our society 
is built ? 

For tile last three hiuldrecl years the best 
thought and labor of civilized men has been de- 
voted to  the effort to produce civil inst,it,utions 
which would guarantee to each individual the ex- 
clusive use of all his own po~\~ers  for the pursuit 
of his own encls; i.e., happiness, as he understands 
it ,  anit the ecluality of all before the l a v .  Such a 
thing as a11 econoniically free inan cannot exist, 
because our life on earth is held in conditions 
\\-hich we can nlodify only within narrow limits 
at best. The last ltundred years, however, have 
seen a growth of our power over the harsh condi- 
tions of life by a development of the arts, n~hich 
we never tire of glorifying. This development of 
tht: arts has macl~ necessary a new and very wide 

organizatioil of inankind for industrial purposes : 
it has prodnced a great deliiand for talent in  the 
way of organizing ancl executive ability, arld it 
has giren enorinous importance to capital (plant. 
tools, and ~r~acl~inery). TIE new organization is 
riecesiarily impersonal, automatic, and mechanical. 
The effect of liberty, combined with the new 
derelopment of the arts, has been to surround 
every man ill our society wit11 a great range of 
new chances, from the chance of becoming a 
gang-boss to that of b e c o ~ i l i ~ ~ g  great captain of a 
industry. Formerly a Inan niight rise, i t  is true. 
but the chances of doing so were limited to sol- 
diers, priests, a idroyal  favorites. A centl~ry ago, 
of two weavers, one might be a better \vorkmai~ 
than the other. He could profit h,y his snperiorit?- 
only within narrow limits. To-day one ~ n i g l ~ t  
renzain an operative, aticl tlie other become a 
great manufacturer. The nlodern state has, i11 
effect, thrown open the chances of success to all, 
in  the faith that thus the lllaxi~nul~i of industriaL 
power would bc cleueloped for all, and that the 
maximum of inclit idual happiness n-oulcl be at- 
tained for each. 

In large measure the ainl of fifty or a hundred 
years ago has beer1 realizetl ; hilt when we aim t o  
go on and realize it still no re completely? by a 
faller realization of liberty to win, and security to  
ha\-e and hold, we are nlet by a reaction. We artL 
told that liberty cloes not produce an ideal society, 
and that there are yet thousands of poor, unfortn- 
nate, and unhappy. There are 110 pure and LUI-

a l lo~ed  resi~lts of this so much boasted in-ogress. 
If liberty has opened chances uf wide imnprove- 
rnt.at and advance for the better and the best, it  
has opened cllailces of deterioration for the weak 
and unfortunate; equally great and as terrible as 
the others are glorious. If society lias offeretl 
chances a i d  given secixrity to the captains of' 
inclustry; it has only created a new order of 
nobles--plutocrats, in [act ; and the eflect of the 
development of talent has only been to bring con- 
trol of the industrial organization into the hands 
of a few po\verfnl men, who can readily combine 
to seek selfish eacls, and supplant coinpetition by 
conibination. 

Everyone kno~vs that there is son~e  measure of 

truth in all this. It is by no means strange that 

it should be exaggerated and enhanced by the 

partial interpretations an4 iucorrect generaliza-

tions which are sure to be made under such 

circumstances. How could it  be expected that. 

the world should go on at  the rate of the last cen- 

tury, and that some should not get dizzy and 

frightened at  t l ~ e  speed? How could it  be expected 

that all shoulcl keep their heads cool, and their 

judgment sonacl, so as to interpret correctly all 




the confused and perplexing phenoelena of such a 
period of transition and confusion? We are on 
trial, really, as to -&ether we call appreciate ant1 
deserve our inheritance of institutions, rights, 
powers, and opportilnities, Tile great lest prob- 
lem of our tiinlz is ~~lrhether vie can now, a f t ~ r  
overtlirowing all the old privileges? holc7 steadily 
the balance of truth and justice? so as not to create 
new privileged classes in the new rulers of society. 
The impatience and derision ivitlr \rbich the most 
sober appeals, and the mosb jastifial~le demaeds to 
know what is mealit and whillier we are being 
led, are met, is not re-assuring. The phmue-
makers and the sentil~lellLalists seen1 to h:t ye the 
control for the nlonient. 

I t  is true that men have attached bol>t's of eas:? 
and unitersal happint~ss to pi ogres.; ~rllich \I ere 
doorned to disappolntrnent. It is tlue thal the 
new development brings new tailrs anti nerr dlfli- 
culties. ill1 development ~vlll do so to the end of 
time. I t  iq true t h s t  the great plntoclals and 
captains of inilustly ! I ~ T  e now7 great pon7er, anc1 
thst,  like all otl~ers mlio hare eyer heltl po\I-er. 
they may abuse it. It does fol lo\~~,  t rul j ,  that ap- 
propriate develol>ments of oar inititutions will be 
called for to meet tlie new difficulties. The 
proper solution of all such cases must he founcl as 
they arise one by one. I t  is a vicious and nus-
chievous procedure to anticipate them, to speculate 
about them, and to lay cio+5711 broad ~~rinciplesin 
advance by \vhich to solve tllem. I t  is a3 xicious 
in polit~cal science as casuistr- is in morals. 

There are three very comrnon assertions in re- 
gard to the effects of lilo3ern i ~ i i p ~ o ~  enletits which 
1 hold to be incorlect in fact. 

1. It is often asserted that proareas 11:~s n ~ a d e  
the poor poorer. and that it 118s cruslled dr~n-n 
those who are worst; off to a position worse than 
that which they formerly occupied. This is an 
historical assertion, and. is quite different fro111 the 
other assertion wit11 ~-,--hich it is often con~lected, 
tliat our least well-to-do classes are not ideally 
well off. The advance-guard of our society is far 
ahead of any grade of physical IT-ell-being ~vhich 
111en have ever before enjoyed, and tlie distance 
bettoeen our ad7-ance-guard and onr rear-guard 
is far greater than ever before : hut tlie rear-
guard is far ahead of ally position \vhic11 the rear- 
guard erer occupiecl before. From this statement 
the victims of industri:xl folly or rice must l ~ e  ex-
clrtded. At no time has any large mass of Inen 
enjoyed such coinmand of tlie co~lrlitions of ma-
terial welfare as is now elljoyed by the Inass of 
ruen in the great civilized states. This is the 
only proper measure of social achievements, not 
any ideal. If anyone thinks that this could be 
gained without any alloy of incidental trouble awl 

difficulty. he must have little experience in  the 
obser~ntion of hunlan affairs. 

2 .  It is so;netimes assertecl that the chief r e s ~ ~ l t  
of yrogress is to offer more chances for gambling 
speci~lation. On the contrary, tlla result of the 
i i l lp ra~~l i~e i i t s  transportationin l~rodnctioa and 
has been to recluce tlle irrational elenlent in trade 
and inclustr-~ to rationality. There are no specnla- 
tors in the United States to-day who are any bolder 
tllan Bhlghain and the two Morrises, and tlie mer- 
cliants of the conlmercial war period, and the lacd 
speculators of old times. It is erroneously asserted 
that the great gains in \%.ages of superintendence 
conle from al~eculation, If that  were true, they 
\~,oulcl, lilte all ganlbling gains on pure lnck, nlti- 
:nately average zero. Tile great gains of the SLI-

perinteadent, T<-llicll are popularly called specnla- 
tive, coiue froill reducing the irrational element of 
hc l t  to rationaiity. by investigation of facts, saga- 
city in jndgi~lg the market, and calculation of 
prol~able r e s ~ ~ i t s .  

3. I t  i5 asserted that progress has giren the cap- 
tains of industry control of the labor market. 
Taking qoocl autl bad times together, i t  is im-
l~ossii~leto say mlio has the control of the labor 
marlret, e~nployer or employee, because neither 
of them ha5 it. Each needs tlie other. As the 
tinles chanqe, the need of one for tile other may 
becoirie greater, and one or the other becomes 
stronger in the marlret accordingly. 

Haling thus cleared the ground and got the 
case before us, let us attempt a more specific reply 
to the question proposed. 

1. The great use of history is to verify and rec- 
tify our decluctlons bj- a continual reference of 
the111 to facts of observation; but a further use of 
history and sociology is to train the judgment to 
an inst;nct or sagacity for tlie estimate of the con- 
ditions untler ~vliich, and the limits within wliich, 
we can take nluasures for an end which we judge 
especlieilt. This instinct or sagac i t~  can be ex-
pressed in certc~in inaxin~s, but the maxims are in- 
elastic, and fail to carry the very element which 
is niost important. The finest example of this is 
tlie nlaxim Irc issez:fct Lye. For purposes of instruc- 
tion, and for those 71-110 are not in  the way of 
forining the instinct describecl by independent 
stndy, the maxim is of the greatest value. In any 
case, anrl for anybody: the lessons of history take 
for111 in general habits of thought, ~?oints of view, 
and prejudices. Koli-, if 1 read history aright, i t  
irarns us against all such rash and empirical inter- 
ferences n~it?l rights, interests, and institutions, as 
are proposed under our question. The cases, if 
let alone, (!erelop tlieir ovin comectire forces, or 
\ ~ ~ l i a twe thought a great danger proves to owe 
all its terrcor to our short-sighted misjudgment. 



Will not tlie confusion solve itself ? \\-ill not our 
interference only intensify the confusion rl The 
case which we are clisc~ussing stands before us as 
one especially calling for stern coninion sense. 
The problem has already been ruacle far TT-oise by 
rash and ill-trained speculations about it. 'alse 
notions have been scattered. and impossll~le hopes 
exclted, niaking ultinlately successful and fortn- 
nate solution far more difficult. 

2. If I understand tlie teachings of history and 
sociology, they show tliat it is not possible for any 
c ~ v i lauthority to select points a t  ~vhich, or narrow 
lines upon which, it  can act upon the ~oc ia l  organ-
ism only once, or only from time to time, and 
thereby impose upon the energies of the people a 
direction tonarcl ends selected b j  the political 
authority, and diverging somewhat from the ends 
which self-interest wonlCl haxe led the same people 
to choose ; self-interest being nothin< hut the 
rational piocedure which leads a nlan to make up  
his mind what, he wants, and to try to  get it by 
appropriate means. If a political authority tiies 
to clo this, its subjects try to saxe their inter- 
ests, and defeat its purposes, it they can. Hence, 
either the state fails of its purlrose, or it has to 
constantly extend the scope of its control. I hold 
tliat an interfelence with freedom of contract 
would either fail of what is attempted by it, or 
would force a restoration of all ellat coerclve 
power and comprehensive regulation in the state 
which it  has been the work of three hundrecl 
Teals to bleak down. The socialists describe com- 
petition as the war of all upon all. -a description 
of it which has neither truth nor sense ; but, if 
the course which T have just described shoulil be 
taken by a niodern democratic state, it \vould 
realize the tyranny of a majority over the indi- 
vidual, -the true socialistic tjranny. the most 
powerful, far-reaching, cruel, anrl terrific tyranny 
that could exist amongst men. 

3. Any interference a i t h  free contiact mould 
lower the existing organization of society, be- 
cause it; would lender insecure those manifold 
relations of rights and interests by which the 
organization of society is kept up. Society, how- 
ever, keeps up its present rate of production only 
by virtue of all the exlsting organization. If the 
organization should be lovl.erec1, the production 
would be lowered. If the relations of landlord 
and tenant, lender ancl borro\r-er, employer and 
employee, are rendereel insecure or indefinite, and 
if a man who enters into those relations may 
jeopardize his property and his rights, or find his 
contracts subject to revision by outside and irre- 
sponsible inteiference, few persons will T enture to 
enter into those relations. Inclustrial power to-day 
depends upon the subdivisions and combination of 

all t h e ~ e  relationqhips. To destroy or impair them 
woulil be to lower the eEciency of capital. dimin- 
ishproductian, itnpoverisll us all. ancl, finally, either 
lower the population, or reduce a large part of i t  
to distress. 

If there is ro be any interference mith freedom 
of contract, it may be brought to bear either upon 
the llleliing of the contract or on the interpretation 
and solution of it. 

Generallv speaking, a Inan does not want any 
interference with t'ne formation of his contract. 
When two men make a contract, they do it  be- 
cause Loth of them expect to gain by it. One of 
thein ~vould tlierefore be just as much opposed to 
:my interference mith it as the other. If ,  however, 
one of the parties felt himself weal< in the negoti- 
ation, ant1 desired the intervention of some third 
party in his behalf, i t  is plain that it .rvould be 
necessary to add some coercion to nlalce the second 
party to tl,e contract consent to go inti0 it a t  all 
on the imposed tcrnls. The usury law is a case in 
point. I t  has always been in?l>ossible to make i t  

successfuliy, because there is necessary to its 
successful operation a further stipulation, that any- 
one who has capital shall lend it to anybody who 
wants it a t  the prescribecl rate. 150 with regard to  
arbitration on wages. If it  should attempt to de- 
cide what wages ot~ght  to be paicl, it xvould still be 
necessary to enact that the emlilorer must employ 
the employee a t  those wages. 

4. If the interference is to be exerted on the 
interpretation and soltition of contracts, it must 
be general in its terms, and apply to specific antici- 
patecl groups of cases. Ko such legislation can be 
framed which will not be harsh and mischievous 
to a great degree. The banlirni~tcy law is already 
a case of it, and no bankr~~ptcy  law has ever been 
debised \vhicl~ does not work with great friction 
and great injustice on the special cases to which it  
ia  applied. T l ~ eonly excuse for a bankruptcy lam 
is the o t h e r ~ ~ i s e  insoluble nature of the case. 

5. I have debated the question as if an inter- 
ference with freetiom of contract for adult men 
was possible ; but the argument shows that it is 
not yossil.,le. If there are any clitiiculties already 
clearly clefinecb as consequences of modern im-
proveinenti, ttiti3- consist in c h ~ l l c ~ s  for conlbina- 
tion. The correct inferelxe is, that what is needed 
is to take measures, if any, to restore free compe- 
tition. T\*l~at want is not less of it, but more 
of it. Our welfare lies in maintaining it, and 
warding off interferences with it. If we intro- 
cluce anj- form of interference 11-it11 it  by lam or  
b3 adnlinistrative intervention, we shall open the  
door to all sorts of corruption. There is no pos- 
sible rule or principle of interference. Interfer-
ence has no tests or guaranties. I t  must necessarily 



degenerate into patronage, far oritisnr, sycopltanc\ , 
anrl intrigue. It is only necessary to notice tllc, 
doctrines v~l l i c l~  are affirlned and the propotitions 
whicli are put forward now, by the ad\ orates ot 
mterference, to ltrrceit P the lull extent of t l ~ i i  
rlanger. Tlle views and propositions to wl~icll n e 
are treated contain all possible assumptions as to 
tacts, and all co~lceirable variety of views, whims. 
:~nd  fads. about social atairs.  Villicl~of tllesc 
sc 11001s or tendencies n.oul(X get rhe upper 1te:rel. 

our lnw.r., anrl instittriions allon-sd :tnjbod\ lo 
iiilpose 111s iiotions on his n e i g h b o ~ ' ~interistl  
-Lily systmi of intcrfere~lcc 1s ileccss:~ril> albi- 
11ary, :11id pilts lerrible po\rer in the l~ancli of tlicl 
aclnliniitratire authority, \ \~ l la te~  ~t The\er 1s 
\ ,~lue of Zcrisset-fcri~.?nncl free competitlo~~ 1s not 
t11:lt that \ystem gi.tcls any gualaclies ot ~rleal 
rciult, or promises to tulfil any oplinti~tic expec- 
i,~tioni.hut that it thron i out albltrarj .~ctio~l,  
al~rl leaxei rights ar~cl interest5 to he ailjuste(1 by 
their own rollisioii aucl struggle, until they find 
their true resultant in tllc. facts anti conclitlotia of 
the casc. This is iaicl to c?e~clo]> egois111 111 cncll 
of the parties to the btrnggli.: bnt, if 'listor) 
teaches any tlinlp, i t  is. that, untler the z j  stem of 
interference, the regulator, -\Illoever he is, der el- 
olla his egoisill a t  the expense of hot11 tllc original 
parties to the 5trnggle. A clemocratil. or aitcia!istic. 
committee rvill snrelp pro7 110 ne\s clev~ce in 
tliat respect. 

6. If ~tis true that we are going tltrougll a social 
ex olntion \r,hicll is bout to p~.oclucc great trans- 
formations in society. eipec~ally ni regards tlrc 
tlistribution of political nltd indu5trial poiver, tlint 
i b  the strongest possible reason 11lly all t l ~ e  people 
~ v h o  arc read:- a t  once \rith tlieir ilotiollr about 
what this e~olnt ion is going to prorlnce. 01 ought 
to produce, should be illost caret1t1l.v pre.ie11tt~l 
from mecldling with it ; and nhy, on t21c other 
hand, tlie evolution should bc allolr-ed to norl; 
itself o71t freely. that we iuav 5t.e ~ r l l a t  it ii, or ii 

to proclure. 
7. I believe that it is a complete tnivtalre to 

interpret the courbe of tl~ings >r71?icl~ n e  see a. 
~noving towards more iegulation. The one 
supreme cliaraoteristic of our time is tlle thirst 
of the i~~ilividnal fol material cornfort and lux-
L7rJT. Tlie socialists Ihemselt es bear strongest 
witness to it. The wliole i n o t i ~ e  of tlieir doctrine 
ancl work is that some people I l a ~  e not succeeded 
i11 this p e a t  pul'sait of all. They demand a share, 
or a bigger share, in what? Nolhing but tlie mate- 
iiaI enjoynlents ~r-onby modern incltrstry. Tlie 
destructive work which is on foot is all almecl a t  
the rested interests which secure some in enjoj- 
nlent of goods. although they contribute no present 
rxork to tlie prodclctive efTort of society. Ha5 that 

~ ' r )  temper R hid1 lead5 to, or allow.;, that de- 
qtl~uctlon of \t.sted interests, vil: i u p p o ~ t  all rights 
I\ f1lc11 are based on contribution to the productive 
eiroxt. The result rr~ill be . the  survival of thc 
fittest' in its most pilileis form. The contest r~-llich 
i* often describecl 21s between labor ant1 capitxt 
~ileally between those ~ ~ h o  hale  and thoie who 
have not. Plenty of laborers are io i ~ e  tonntl 
alnongst those rr 110 11a~ e. 

8. I t  tlie xerj tnne m-hen tt IS j~rol~oietlthat our 
l e ~ ~ i l n t ~ uc i  shall xsitlen their f unctioni, and aisume 
Inore ancl moie of tlre iluties and reponsibil~ties ol' 
tlie olcl poltcc and bureancrat~c desl~otisuls, thost. 
legislatuies arcB s h o ~ s ~ n g  tllcmsel~es lesi ant1 lesi 
fit for sucll fnnctions. 1TE:ile tlitl tasks grow larger 
axid il~olc. coml>licated, the legislatures are lesi fit 
l)y tlleir ~nemltc. .iiip and organi~ation to ilealn-ith 
tllc tasks, ~ 1 x 1  every iac1icatio:l is that they rr~ilt 
become still less sn. They fat1 x30re ancl more un, le~ 
tllc do~tiinion of l~latocrats: and, the u i d e ~  tilt. 
funclioni they ha1 e, the more ~vi l l  it be possibic 
tor ~)lutocrats to attain tlieir t n ~ l s  by leg is la ti^ c 
coiruption. Hence greater go\ e rn i~~enta l  func-
tions \I-oulcl sin~ply enhanee tlle qreatest evil me 
h a ~ eto fear Our legislatrires also depart coir- 
stantly more ant1 more troll1 the character 01 great 
co~lncils, (leliberating for the public ancl general 
good, and tend more to tile rllaracter of assem-
Ijlies of tlie representati~ es of local and industrial 
mterests, n-ho ale counpromising ancl adjnsting 
their conflicting interests, by n neth hod \\ llicll iim- 
1117 consisti in comhir~ing for their own advantage 
against tllose \-c.Zlo are not on hand to fight tlleli 
battle on tlie 1egiil;itn e arena. Sucli. 111 n higher 
clegree, 73-ould be the oniv effect of subjectin!: inorc 
nltterest\ to legislat~r e colltrol. 

I t  is one of the rashion:xille fads to suppose that 
there is in tile coitln1uni1.v an nctirr princ~ple of 
.distr ibut~ve J uitlce ' rr-hich is a t  ailnble to take 
the 1il:icc of ,upl)1,1 and demand in regulat~ng 
r~gltts and interest5 Tt is sittiicient to point to 
polit~cal affairs :IS a test of tlle force, 1-alue, and 
a\  ailability of such a ientilntent. Ia Jury cannot 
c!o justice in n petty rri~niiial case without all the, 
,~ppniatlrs and procetlure of the court to instruct 
and gnitle them, hoxv can a popnlar and ~ingaideti 
sentiment he a\-ailable to tlccide the most delicate 
qnestions of I iglits and interesti ? 

Tllerc is one, directiim 111~rrllicll modern progress 
has already de~elopecl a need for new institutions 
or the modification of olrl ones : tlint ii, to con-
nect n it11 l ibe~ty  suitable ;mcl equixnlent quaran- 
ties of responsibility. It IIIRJ not he going 
beyond the limits of the snhlect to point out, in 
rloslng, the line upon \v!l~cll f r ~ ~ i t f n l  refornz effort 
may be ~nacle by those mllo desire to viork fol 
reform \T'. G .  Scsrx~n. 


