
On the freedom of contract. 

FRIDAY, NARCIH 5, 1886. 	 this right was repeatedly exercised. But such 
bargains were so clearly against public policy that 

REG LTI,ATIOS OF COXTRACT'S'. 
TCIEpresent age is fevtile in econonlical yrobleini, 

tlne 111 the main, to the great irllproreineilts in 
1 ~roductlton and distribution, and to tlle coiiseq~~ent 
r lldiiges in  the organ~zation of busmess enterprise. 
Among tlre questions that l l a ~ e  tllns arlsen, and 
nir lion tieniandlng solution, one of tile most inl- 
portant is that of tlle iegulatlon of contracts by 
.tatr anthontj.  It is lreld by sollie that tlle niak- 
ing (,f contracts sllould be Cree froill legal control, 
and that the itate should confine itself to enfor- 
ing; the due ]>erformance of them after they are 

inadc Othcrs luaintain that in the present con- 
{lltion of inclustlt y, wit11 rmnlellse inasses of capital 
eorlientratc~d nl a iingle hand, ol lu a siiigle board 
of (ontrol, tlie interference of the state is sonie- 
tilnes needed for tile protection of the weaker 
part>- to th r  c~i i t ract ,  or of the geneial puhlic. 
TTe 11ax e mitllessetl in recent years an exailiple of 
,tste ~nterierence nltll contracts on a great scale 
in "Lie Irish land lax . This nieasure not o n l ~  
releasecl tl~c. tenants fiom some portion of t h e i ~  
ac~rrinulat~clclehts. after the manner of a hank- 
~ ~ i l i t c ylax\, but ltt also pro\ ided certain tribunals to 
ti\ I enls foi tlltc fnture No greater interference 
n~ t bf ~ l e d o n ~  contract has occurred in niodern of 
times, and th r  example thus set nlag llaxe im- 
l~urtant results 131 tlie future. MTe Americans 
b a ~e ot this sort to 1106 a? yet any 1~1i;l t~~~es t lo i i  
deal \~-1t11; hut cases ale constantly aiising in 
~ ~ l r l c l lthe ynestlon of reg~~la t ingconiracts ap- 
1)cnrz. and the consideration ot it, therefore, can- 
not hegin too earlv. \Ire hespealr our readers' 
,ittention to the accompanying essays and to the 
lm7,ortant subject of n 11icl1 tiler treat. 

IPOli- FAR I I A  VE JIODEIZN IJ~PEOVEI1IE1V'FS 

tliey were done away with long hefore slavery as 
an institution was abolished. 

Where two parties to a trailsaction tlo not meet 
on equal terms, free contract nlay be the surest 
nleans of destroying freedom. Freedom, as far as 
it  exists, is the right to do as one pleases with him- 
self or certain objects : free contract is the right 
to limit that right. There are Inany instances in 
nllich more free contract now, means less freedom 
forever after. Self-enslavement was an extreme 
case: and belongs to past history : but there are 
niaily others which inr~olve tlie same principles i n  
practical shape to-clay. 

For instance: comnlon carriers t ry  to make 
special contracts which shall relieve then1 from 
common-law rssponsibility, and put the sllipper 
at  a disadvantage in  various ways. The courts 
refuse to enforce such contracts. The law not 
only assumes that the parties to the contract meant 
a great many things which they never thought of : 
it so~netimes insists that they dicl not mean certain 
things which they actually said and wrote. The 
courts are guided by consideratioils of public policy 
in interpreting transactions, and enforcing con-
tracts. A right of every man to make his own 
bargains, apart from and above such considera- 
tions, never has existed, and in a highly organized 
society it is hardly possible to conceive how it ever 
co~xld exist. 

Tlle practical question is, Wilere shall we draw 
the line ? And the point with which we are imme- 
diately concerned is this. Hare there been any 
industrial changes which make it seem desirable 
to draw the line differently to-day from what we 
should have doi~e half a century ago i, 

To this question it is safe to answer, Yes. Tlle 
growth of large permanent investnlents under 
concentrated management has developed a whole 

.TK PRODUCTIO-\T AND TRAIWPORT~~ITION system of new conditions affecting liability, dis- 
iYHAYGED THE PRTNCTPLE T H A T  MEN 
s'HCj7JLD B E  LEFT FREE TO iKAICE 
JEIR OTVA RAKGATh7Sb 

I. 
I w c n t ~bas been a time in the history of allnost 

e ,ery crvillzed race when a man had a right to 
' ,~rqain hirnself into s l a ~ e r y ,  if he chose, and 

crimination, and pooling. The old lams applied to 
the new facts produce in many cases an effect 
quite contrary to that wliich was designed : hence 
the demand for new laws, and for new interpreta- 
tions of existing laws. 

The growth of large investments of this kind 
dates from ahoat 1815. Three causes cornbined to 


